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<== Ore Commencing at -/0>00°a. mm. 

THE COMMISSIONER: Yes, Mr. Shinehoft. 

MR. YOUNG: Excuse me, Mr. Commissione 
Before we begin I have made some enquiries with 
Mr. Percival and our clients and we, too, would prefer 
the week of the 23rd. 

THE COMMISSIONER: Is there anybody 
Wildly opposed to the 23rd? Miss Cecchetto, you are? 

MS. CECCHETTO: I have no opposition 
to the week of the 23rd. What we were going to ask for 
and we recognize it may be a real problem, sir, is that 
Mr. Hunt and I were hoping for the week of the 16th, 
actually, because there iS a criminal law course that 
Mr. Hunt will be teaching and he is scheduled to 
presently teach at. 

THE COMMISSIONER: What date does he 
teach at, the whole week? 

. MS.) CLECCHETTO: It is scheduled for 
the whole week and for the whole weekend, too. We 
present it to you. We recognize there may be a 
problem. 

THE COMMISSIONER: The real problem 
is that we just have two weeks in July now. You are 
not teaching at this? 
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THE COMMISSIONER: I don't know. We 
can certainly adjust so that your clients are not on 
at the time, someone else's clients would oe oie ck 
think we can do that, can't we, Miss Cronk? 

MS. CRONK: MoS). eCeLttarn lyij-1Sia rh. 

THE COMMISSIONER: Where is the course 
being held? 

MS stCEGCHETTO: New Brunswick. 

MS. CRONK: I see no reason that he 
cannot commute, sir. It is perfectly obvious that 
some of us have gone to great lengths to accommodate. 

THE COMMISSIONER: We will certainly 
have someone, certainly ensure that someone is 
scheduled who is not your client and if necessary we 
can postpone cross-examination and that sort of thing. 
It will be worked out somehow or another, but we Wid 
do the best we can. 

I think if we took that out we might as 
well write July off entirely. 

MS. CECCHETTO: I would have no seriou 
opposition, but I am not suggesting it. 

‘THE COMMISSIONER: I think we will 
settle on the 23rd and the 30th of July, the two weeks 
that..we. wills take. off, :and..we will,.come back,.-- is 


that the August holiday, Monday? At any rate, it 
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doesn't make any difference. We will come back on 
the 7th in any event. It is a Tuesday. 

ves, adil right. 

MR. YOUNG: Miss Thomson would like 
to know what plans we are making for the Christmas 
break? 

THE COMMISSIONER: There are two good 
chances, one is that we will be finished and the other 
isi; if we are not, I. will be. 

ARGUMENT BY MR. SHINEHOFT: (Continued) 

Well, I am almost finished, 

Mr. Commissioner, but I would like to make one or two 
further comments with regard to the theory, as suggeste 
byaDre Bain -seThat is I, would ask you, as well, to) take 
into consideration the evidence of the cardiologists, 
who it is my understanding, not one of the cardiologist 
have ever heard of the condition of transient adrenal 
insufficiency, as well as Dr. Cutz and the other 
pathologists, none of whom have ever heard of that 
Gondi tion: 

Dr. Kauffman, who is both a pediatricia 
and a clinical pharmacologist, who gave evidence here, 
said that it may have happened, but he never gave a | 
diagnosis of this condition and, as well, the lack of 


a reasonable explanation for the high digoxin level. 
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TORONTO, ONTARIO 


1 
2 Dr. Bain has given his theory and I 
3 will discuss it, that a high potassium level mayin fac 
4 elevate the digoxin level, but I would point out to 
5 you that this is unsubstantiated in any of the 
é literature that has ever been published and 
Dr. Kauffman has given evidence here that the reverse 
j is often true and, as you will recall, Mr. Commissioner 
$ when Dr. Kauffman last came here and certain articles were 
9 filed as exhibits through Dr. Kauffman and I think they 
10 again substantiate the view that a high digoxin level 
11 Can.elevate the potassium, level, but again the reverse 
12 TS lDote trues 
13 Pinay .apr a boinGetne all. Larrness and 
candor, did admit that this child could very well have 
Mf died from an overdose of digoxin. He does not exclude 
AS that possibility. 
16 So just to summarize, it is my view, 
17 Mr. Commissioner, my submission that this theory is 
18 exactly, as Mr. Lamek has said, a theory. There is 
19 ample evidence to allow you, Mr. Commissioner, to come 
20 to a different conclusion and I would suggest that the 
digoxin evidence is overwhelming and that this theory, 
= as advanced by Dr. Bain, should be discarded. 
28 The next theory that was advanced, as 
23 far as the possible cause of death, was that of 
24 
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Dr. Spielberg and the question of pathophysiological 
Changes that might have occurred in the child. 

Dr. Spielberg, I believe, hangs his hat 
On stwo things: Firstly =theytact@’thacy therchild 
reverted back to normal sinus rhythm while in the 
Intensive Care Unit and, secondly, the Gary Murphy 
case. He analogized Kevin Pacsai to Gary Murphy. 

Now, I would point out the evidence of 
Drs. Hastreiter and Kauffman in this regard. Dealing 
firstly with Dr. Hastreiter, and when asked about the 
question of reversion back to normal sinus rhythm, says 
at page 7451, and I am sorry, Mr. Commissioner, I don't]. 
have the volume number. He says to the following 
question: 

SOLE SOstLOAtCMtiaSs: 1S notuan intrequent 

phenomena, and has that been reported 

in the literature, to your knowledge, 

Doctor? 

A eeOh eyes, Syes -" 
Dr. Kauffman, who was asked the question as well at 
page 6519 says: 

"I can answer it to the extent that 

it is consistent with some of the 

reports in the literature of what 


happens with the heart during digoxin 
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TORONTO, ONTARIO 


1 
2 "toxicity and non-intoxication and I 
3 Suspect that what is going on is 
4 that the digoxin has the electrical 
5 characteristics of the heart 
deranged that you have multiple 
: sites in the heart initiating, ,." 
: et cetera. So what he is saying agaLnmyathrs is not 
8 an infrequent phenomena and has again been reported 
9 in the literature, this reversion back to normal 
10 sinus rhythm. 
11 The second part of Dr. Spielberg's 
12 theory is based on the Gary Murphy case and 
Dr. Hastreiter is asked to compare the two and he says 
zi at page 7454, when asked to make this comparison, 
14 
says: 
15 "ATNeledon' tiseéssc.22and tcomparx1son <s. 
16 at all other than their post mortem 
Wl digoxin concentrations." 
18 He goes on to say that there are important differences 
19 between the two, namely Baby Pacsai had a structurally 
normal heart and good circulation and Baby Murphy had 
= a severe, one of the most severe types of heart 
a problems that one can imagine and he had poor 
He Circulation. 
25 
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1 

- Secondly, Baby Pacsai had pre mortem 

3 blood levels and Murphy did not. 

4 Dr. Hastreiter went on to say: 

5 "I could never use the same explana- 

6 tion for Pacsai, because Pacsai 
Simply had a circulation and that 

j could never be the situation." 

. So they are comparable in the sense that their post 

9 mortem blood levels were of similar magnitude. That 

10 is what Dr. Hastreiter says about this. 


Dr. Kauffman, who was the clinical 
pharmacologist, who gave evidence at the Gary Murphy 
inquest, said at page 6512: 

"A. I cannot put those two patients 

in the same category at all. 

The only similarities that I really 
see is that their post mortem serum 
concentrations were almost identical ..." 

He goes on to say that Gary Murphy was six or seven 
months old and Pacsai was a few weeks old. 

"Gary Murphy had severe cyanotic 

heart disease with a very complex 

anatomical abnormality. Kevin Pacsai 
had no anatomical abnormality ... 


he didn't have (the) dysrythmia 
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TORONTO, ONTARIO 


1 

2 "he seemed to be oxygenating and 

3 having normal cardiac output as 

4 near as I could tell from reading 
5 his record." 

6 

7 
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I don't see them comparable at all 
other than the post mortem digoxin concentrations. 

So, again, you have the very doctor 
who gave evidence at the Murphy inquest as saying 
you are comparing, really, apples and oranges. 

Now, the third pharmacologist that has 
given evidence is Dr. MacLeod, according to Mr. 
Scott, said that he now accepts the pathophysiology 
theory as to what happened to Kevin Pacsai. 

Well, now in that regard, Mr. 
Commissioner, I would like to refer you to Page 9, 
Tab 32 of the material prepared by the Hospital. 

THE COMMISSTONE R=) Tabs... s 

MR. SHINEHOFT: Tab 32, Mr. Commissioner 
And it is the ninth page. At the bottom it starts 
CDi. qecresd - cause of death." 

THE COMMISSIONER: All right. 

MR. SHINEHOFT: If I could just review 
that with you. 

Dr. MacLeod suggests that Pacsai 
probably received an excess dosage of digoxin 
while at the same time acknowledging pathophysiology 
as a distinct possibility because of the high potassium 
in the acid doses. He rates the probability as a 


75% for.digoxin overdose versus 25% for pathophysiology 
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with the provisal that Murphy inquest strengthens the 
argument for pathophysiology as the cause of death. 

Then, the following pages it says, 
under cross-examination by myself, Dr. MacLeod offered 
three causes of death: Digoxin overdose; metabolic 
disorder; cardiac conduction disturbance. 

With regards to the estimate of 75/25, 
MacLeod acknowledges that is purely intuitive estimate 
on his part while also acknowledging that the 
pathophysiology remains a nebulous concept. 

And then further, under cross-examinatio 
of Olah, MacLeod further discusses the pathophysiology 
but concludes that digoxin overdose is the probable 
cause of. death. 

So, I would say that from a reasonable 
reading of that that the only supporter, really, that 
the doctor had was -- Dr. Spielberg has -- is himself 
that this theory has not been accepted by any of the 
other clinical pharmacologists and, again, is a 
theory .only. 

There is, in my submission, ample data fo 
you, Mr. Commissioner, to disregard that theory and 
that you should, in fact, disregard’that theory as 


a possible cause of death of this child. 
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Nowy srumther, Lo would like to point 


out that Dr. Kauffman, who prepared the pharmacological 
data for the Atlanta Report, says that it rates 
Pacsai on a scale of 0 to 5 is 4 and that Cook was 
the only one that was rated as a 5. And in order 
to get a rating of 5 one of the criteria was that 
you would have never had to recéive digoxin before, so 
that it was literally impossible for Pacsai to receive 
a rating of 5 because it is acknowledged he had 
received digoxin while in Hamilton. 

So, I would suggest that the rating 
of 4 would be the highest rating that could possibly 
have been given this child by Dr. Kauffman. 

Now, it is my submission that this 
GAidad died as a result of an overdose of digoxin, 
and that it is unlikely to have been given accidentally}. 
I am of the opinion that the child died suddenly and 
unexpectedly and as a result of a deliberate over- 
dose of digoxin. 

The best illustration I can give you 
of this is the evidence of Dr. Malcolmson, the 
treating physician at Hamilton. 

Now, Dr. Malcolmson states that at 
Volume 2 of the preliminary hearing, Page 359, at line 
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Ei ecated irs OULSVanes 

And that is the doctor to whom the baby 
Was tererred Initially... 

(Rec ae theviOspical Lor oicKk Children 

to find out what had happened to Kevin 

and he told me that he had died which 
surprised me. I am not usually sur- 
prised very often in situations like 

this but: that "certainly did and 1 

couldn't understand why. 

As well, I would ask you to take into 
consideration the evidence of the doctors and of the 
nurses that they have given evidence. The ones that 
have dealt directly with this child that he.was well 


On his admission” to the Hospital for Sick” Children. 


He died less than 19 "hours later. “His death was 


sudden and unexpected and unexplained by his anatomical 
condrrcron: 

So, it is my submission, Mr. Commissione 
that the evidence is overwhelming that this baby died 
as a result of a digoxin overdose and that of such 
a magnitude that it is unlikely that such a dose was 
given accidentally. 

The=only digoxin that” the” child 


received -- the only prescribed digoxin that the child 
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1 
2 received at Toronto was 0.02 milligrams given by 
3 Susan Nelles and she has steadfastly maintained that 
4 the dosage was properly drawn. It was drawn ina 
E 1 cc tuberculin syringe and that it was checked, I 

believe, by Mary Jean Halpenny, and that it was 
: properly administered. 
| There has been no evidence of any 
8 unprescribed medication error given to this child. 
9 So, I voice no comment in regard to the circumstances 
10 under which this overdose was given and because I 
11 believe that I am precluded from doing so although 
o the reality of the situation -- 

THE COMMISSIONER: You are not pre- 

” cluded but -- 
- MR. SHINEHOFT: I would prefer not to. 
15 THE COMMISSIONER: Yes. | 
16 MR. SHINEHOFT: Although I will say 
17 this, Mr. Commissioner. The reality of the situation 
18 is such that it must have been done by somebody. This 
19 cannot occur in a vacuum and it is a matter that I 

think should be examined by proper authorities for 
. further fost ee if they deem that they are warranted. 
a I mean, if someone -- it is unrealistic 
22 to suggest that someone died as a deliberate overdose 
23 of a drug and to say that no one administered this 
24 
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drug because realistically someone did. 

I just would like to make a comment 
about the medication error theory PE a noan es, Mr. 
Serathnyeaanhdmgust=point.oub.that Mr..Bain, in his 
evidence, and he's been a pediatrician of many, many 
years, indicated, it is my understanding, that in 
all his years of experience he never saw a child die 
as a result of a medication error. 

Lastly, Ivwould, like to comment --.% 
make one or two comments on the proceedings themselves, 
Mr. Commissioner. 

I would like to thank the other 
Counsel for their cooperation in: providing me whatever 
information and assistance that I required and needed 
and, as well as yourself, who for the most part, any- 
way, has been patient and understanding. 

As the Divisional Court has said, 
never is there a case where the interests of the 
parties are so diametrically opposite and to go 
through these proceedings for the length of time that 
we have, without further acrimony or further arguments 
imthinke sil Sea wexryeagood: sign .«. l.would, dike .to, thank 
you for your understanding and patience with myself, 
Mr. Commissioner. 


THE COMMISSIONER: Thank you, Mr. 
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Shinehoft. 

MR.SSHINEHOFTs: oThanktyou. 

THE COMMISSIONER: Yes, Se ee 
What about Mr. Olah? He is not here? 

MR. TOBIAS: I spoke with Mr. Olah 
last evening and he is content that I precede him. 

THE COMMISSIONER: Yes. 

MR. TOBIAS: He intended to be here 
before the lunch break, I believe. 

THE COMMISSIONER: He better be content 
to procede because he is the one that asked for the 
€avyoursin,the first place. 

MR. SHINEHOFT: Thank you, Mr. Commissio 
ARGUMENT BY MR. TOBIAS: 

Sir jealLl Counsel, or many Counsel, 
have begun their submissions with a few words of 
thanks ig Dawonldilike ttoudotlikewise sl In “particular, 
I would like to thank someone who has been rather 
inconspicuous but without whose help I would have been 
in trouble in on a great many occasions, and that is 
my student, Miss Sharon Hurstberg. I would like to 
thank her ee her assistance in connection with all of 


the endeavours I have been engaged in before you. 
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1 
MT/ko 2 And in particular with respect to her very substantial 
3 contribution that she made in connection with the 
4 written submissions that were put before you. If 
5 tCherev seany ~credit at all for .our.argument, sir, I 
want to indicate that she deserves equal measure of 
: the credit. 
4 Now .if there is any criticism, that I 
8 will take exclusively. She deserves no criticism for 
2 ser 
10 It was said in his judgment in the 
11 Divisional Court by Mr. Justice Krewver who, as you 
12 know, Sir, iS no stranger to Royal Commissions, that 
. it was "... hard to imagine any case in which the 
competing interests of the various parties clash 
es more resoundingly than in this one." 
15 In my submission this may very well 
16 prove to be the most accurate and succinct observation 
17 with respect to this Commission to date, and it is a 
18 credit in my submission to you, sir, that your voyage 
19 through such troubled waters which has occupied you 
a now for some one year has been discharged by you in 
such an even handed manner and that it was such a 
21 
smooth voyage. 
22 Under very difficult circumstances and 
23 under immense pressure and as well under the ever 
24 
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watchful eye of the electronic and print media you 
conducted an extremely taxing proceeding and an 
extremely difficult inquiry and have discharged your 
responsibilities in my submission in an exemplary 
manner. 

In short, sir, you have combined equal 
parts of patience, judiciousness, with aoe measur 
of good humour and stoicism, and you have added, sir, 

a small but a perfectly understandable dash of 
irritability in ’order to add some flavour to the 
recipe. The fact is, sir, that you bake one hell of 
a cake and I think you can be very proud of it. 

In the result you have earned certainly 
my respect and the respect and admiration of the 
parents of Jordan Hines, the public generally, and I 
daresay of all parties to this Inquiry and your Counsel 

Myself and my clients are indeed 
grateful to you and wish to publicly thank you for 
and acknowledge the model fashion in which you have 
conducted these proceedings. I spoke to my clients 
this morning before they left for an overseas trip, 
and they told me that they are looking forward with 
great anticipation to the publication of your report 
and in particular with the assurance that it will be 


fair, it will be judicious and in a very real sense 
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1 
2 the most definitive judgment that can be brought to 
3 bear on the question of their son's death, given the 
A inherent difficulties that have confronted you in 
5 CAvs matter’ 
p I would also like to offer very 
Sincere thanks in particular to Mr. Lamek and Miss 
: Cronk. It has been a pleasure to yore with them. 
8 They have been of invaluable assistance to myself and 
9 I daresay to most other Counsel. No request that I 
10 ever made for information or for help was ever denied, 
11 and I think they have gone out of their way to be fair 
12 in their presentation of the evidence and to be of 
re great assistance to all the Counsel, and I think that 
generally that can be said of all the Commission staff 
a and of all Counsel who have appeared before you here. 
15 We have had our differences from time 
16 to time, there is no question about that, and we will 
17 have our differences in future again, but my perception 
18 is that Counsel have conducted themselves in a fair and 
19 honourable manner and have gone out of their way to 
make available all relevant information. Not only for 
Commission staff but where appropriate for other 
21 
Counsel. 
22 I would like to spend just a very 
23 brief few moments in explaining the approach that I 
24 
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wish to take to argument, and in particular to written 
argument. My oral submissions obviously are meant to 
highlight and stress what appear in our aed 
Submissions. They are not meant to supplement it. 

In fact the written argument stands on its own by 
itself, and quite independent from anything that I say 
to you in oral argument. 

Parts of the written argument will not 
be referred to orally, but this does not mean that 
those submissions do not form part of the argument. 
They are in the written argument and when you have the 
time you will deal with them and I am sure give them 
the weight eet they deserve. 


In effect we are really prepared to 


rest our case I suppose on the written submissions 


which have been presented to you, and we only intend 
to highlight those portions which we think bring 
together all the threads in the Jordan Hines case in 
making oral submissions to you. 

Now it is somewhat presumptuous to 
comment to you on the approach that we recommend here 
in analyzing the Hines case, but notwithstanding that 
it may be somewhat helpful. At least in the sense that 
you will understand better the written argument and how 


it was put together. 
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Pesuggest, CO YOu, SLL, .10 .5aegood 
approach, and we feel it will be helpful to you sg) 
your analysis of the Hines death. We also wish as 
Mr. Scott did to make some submissions to you this 
morning regarding the appropriate standards which 
you should adopt. 

Pirsceoreali and irevcu tallow along, 
Sir, in the written text -- 

THE COMMISSIONER: Yes. 

MR. TOBIAS: Only with the headings -- 

THE COMMISSIONER: Les. | 

MR. TOBIAS: omerrthiink rt alt talls 
together. 

THE COMMISSIONER: Should we make 
this an exhibit? 

MR. TOBIAS: I am not sure that that 
is really necessary. 

THE COMMISSIONER: Well, we have done 
it with the others, that's all. 

MR. TOBIAS: I don't know what exhibit 


number that would be, sir. 


THE REGISTRAR: a1, 
THE COMMISSIONER: 4315 
--- EXHIBIT NO. 431: Written submissions of 


Mr. Tobias. 
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MR. TOBIAS: Thank you, sir. 

I should say from the outset that we 
didn't intend to leave Siu aan Ores but given the 
time and the costs involved in photocopying, we have 
only been able to make a few copies available and they 
were distributed to Commission Counsel, to the 
Attorney General's Office and to Miss Thomson. If 
any other Counsel that they really need written 
submissions we will of course arrange to have copies 
made for them. 

The approach that we are urging upon 
you in terms of how you should analyze the case is 
as follows and it consists baSically, sir, of some 
10 steps. We believe that obviously the starting 
point has to be a review of the basic data which is 
set out on page 1 of the written argument. 

We would then suggest that it would 
be helpful to examine the history of the child as 
related to us here at this Commission by his mother. 
You will recall Dr. Bain saying the history and 
physical examination are 95% of the diagnosis, and 
that a very large component of that history is the 
observations of the mother because she can tell when 
a baby is not well; she can tell when a baby is sick. 


Mrs. Hines' evidence was called for 
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that very purpose because so much turns in this case 
on the analysis of what was seen clinically, and 
basically pages 2 to 4 of our written argument canvass 
her evidence in terms of the history. 

We suggest the next logical step is 
then to review the diagnosis at North York General 
Hospital, their presumptive diagnosis on discharge, 
and as well the diagnosis at the Hospital for Sick 
Children, the treatment rendered at the Hospital for 
Sich vChildren'and the “clinical “course of “the child. 

The clinical course divorced entirely 
from the digoxin data, and that clinical course 
obviously also includes the terminal events. And all 
of that evidence, a summary of it, is set out on pages 
4 to 8 of our written argument. 

Now having gone that far into the 
analysis, what we are suggesting is that the next 
logical step -- 

THE COMMISSIONER: SOrrys, just ao cuat 
I will have these numbers correctly, is this Step 1? 

MR. TOBIAS: No, Step 1 was the review 
of the basic data. Step 2 the history of the child as 
related by the mother. 

THE COMMISSIONER: Yes. 


MR. TOBIAS: Step 3, diagnosis at 
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TORONTO, ONTARIO 


NOomtchievork tnd: at. iSdckwKids:. 
THE COMMISSIONER: Yes. 


MR. TOBIAS: The treatment and the 


clinical :course. 

THE COMMISSIONER: Tat tsmalis pant 
Ofe3? 

MRe TOBIAS: fy Alle@part- of 3, and that 


is divorced from the digoxin data. 

Now having gone that far in the process 
we suggest that the logical Step No. 4 is to take note 
Of the various possibilities regarding the cause of 
death posed by the various medical and pathological 
experts both inside and outside of the hospital. Not 
necessarily at this point in your reasoning process 
to look at their judgment on each other's diagnosis, 
but your first exercise we suggest is that at this 
point you should only canvass and be looking at and 
making a mental note of all the various possibilities 
that have been thrown out: sort of taking stock of 
what their opinions were. 

Step 5 is to then examine the opinion 
of the various medical and pathological experts as to 
which cause of death out of the various possibilities 
that have been put forward they presently accept. And 


then we suggest that the next step, which is Step 6, 
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TORONTO. ONTARIO 


LS tlecevat chiat pom ana -onlytatethacepointrhaving 
thoroughly canvassed the facts and the opinions which 
form the basis for your deliberations should you then 
commence to examine in depth the various possibilities 
with respect to cause of death which the experts have 


urged upon you which have not been ruled out. 
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D-1 
2D/hr 1 

2 SO you start by *lookingiat all of the, theories thrown 

S out, what their present view of it is and you are 

4 going to be left, after a process of distillation 

: with two or three possibilities left and only at that point 
can you then logically start to look in depth at 

i what merit there is in those various points of view. 

q The first of those possibilities, 

8 and this is Step 7, sir, is sudden infant death 

9 Syndrome. We suggest to you that there are basically 

10 four areas, four questions which you should address 

1 in connection with that potential diagnosis and 

- CatsesCtedesth. They are as follows: first of all, 
to avoid some of the confusion that was apparently 

m created last October in Dr. Becker's evidence, I 

ie thinkin ted. siamportant. to-distil itiand understand 

15 thoroughly the distinction he contends for between 

16 missed SIDS and SIDS. 

17 The next area to question is the 

18 signi facance,i i f\ any ,wofsthe. presence.of, the,four 

19 pathological markers which were seen at autopsy in 
combination with the periods of apnea. 

ca The next question, with respect to 

a SIDS is the relationship between sudden infant death 

22 syndrome and arrhythmias and Dr. Becker's hypothesis 

23 in shat connection. 
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Then -p»rtinally,, «iin-hconnection with 
sudden infant death syndrome we must canvass certain 
general questions related to sudden infant death 
syndrome with respect to, first of all, it being 
a diagnosis of exclusion and, second of all, the 
reservations of some of the experts that they have 
with respect to the particular case; whether or not 
the fact. that this child was in the hospital being 
monitored is of any significance,and does that tell u 
anything. Also,what if any significance can we attach to 
the observations which were apparently made at home 
by the mother. 

At. that spoint ‘you ane tinto..Step: 3),..and 
what we suggest is a logical approach to the case and 
that is to look at the second possible explanation which 
has been put forward by the experts and that is 
digoxin wintoxication®™. 

With respect to digoxin intoxication 
there are basically two questions which you must 
canvass: first of all what is the meaning of the 
digoxin data with respect to the Hines case? . Then 
efter sthat,! and. dst -<i.s: important, tsir if sinamy ysubmiission 
Siveeithat #7Oln.canvass-rthat question first becaus 
only once you have understood the what expert's views are 


of what the meaning is can you then go on to the 
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TORONTO. ONTARIO 


second question in connection with digoxin and that 
is the conclusions which the various experts have 
reached in relation to that diagnosis and the role 
in their opinion that it played in the child's 
death. 

Now, Step 9 is of particular importance|, 
Sir, and it will become apparent to you towards the 
end of my argument as to why it is so critical. 
Having examined in considerable detail the two main 
causes postulated by the various experts and only 
then, only after you have had a thorough review of 
those two,-you. should,.in our.submission;,, look: at 
other possible’ causes which have still not, as yet, 
been conclusively ruled out. You must look at them 
Lolsec wouunbers | vit they may.explainathe death or 
equally, as importantly, if they may cast any light 
at all upon which of the main causes putforward is on 
a balance of probabilities most likely. 

Now, let me, just stop. for,.one.moment) if 
I: may; t9 elaborate on that point. It may be entirely 
tee although I submit on the facts here that 
a case isn't made out for this, but it may be fairly 
possible to explain the presence of digoxin on the 
basis of some other illness, or the contrary view 


the opposite view the one that I will be urging on 
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25 


1 

2 you, it may be entirely possible to explain what 

3 Dr. Becker saw on autopsy in light of one of these 

4 other postulated diagnosis. 

5 Looking at those other illnesses, 

4 the first and the most important, in my submission, 
is sick sinus syndrome. There is a discussion of tha 

: at - page 41 to 43 of our written argument. 

° In particular, you should examine, 

i as part of that diagnosis, the relationship, if any, 

10 between periods of apnea and bradycardia. You may 

11 also look at sepsus as a possible cause on the basis 

12 of Dr. Kauffman's refusal to rulert out in spite-of 

ie the verology findings in the autopsy report, but I 
suggest tovyou,sir,that I don't think that that 

ms particular analysis would be of any great assistance 

3 COsVOU. i-chink Lt Ls a non-starter, 

16 Finally, the Tenth Step. Having thus 

17 analysed the evidence with respect to the cause of 

18 death of this child and weighed the various possibilities 

19 should you conclude the child died, as a result of 

20 digoxin intoxication, you should then turn your mind 
to the question of medication error and in your 

es consideration of that matter we suggest that you 

fs address yourself to the following issues:firstly, 

23 what types of medicalierrors are possible in this 

24 
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1 
2 case? You don't have to be a doctor to analyse that. 
3 1. | Having laid out what the possibilities 
4 arénthen you have *to°look "at*how™ l&kely /"1t “is 

with respect to each particular error that it could 
; have happened and in canvassing that possibility 
7 Vou *should be *Looking “at Y£ive *things's first: the 
7 digoxin data; second, the evidence with respect to 
8 the availability of digoxin on the ward at the time 
9 of Jordan Hines death, and the times of its normal 
10 administration and the manner of its normal 


administration’ Thirdly, -you “shouldbe “looking ‘at 

the nature of the child's terminal events; fourthly, the 
nature ae and the mode of the administration of 

the drugs that he was prescribed and he was supposed 

to be getting, and the physical form in which they 

were available on the ward; and lastly, the evidence 

of the experts regarding the liklihood of that 

scenario. , 

THPvyou-take’ that "approach —a1f£ it 
recommends itself to you, I think that in the end 
the case falls into place and can be dealt with in a 
very logical and precise manner. 

Now,.'a-word' if “may “sar, “regarding 
standards, because we, as well, have some views on 


what standards you should follow. 
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I think first and foremost, and of 
Ciicical sidniticance is’that you must surely look 
at this whole series of deaths and you meee analyse 
and weigh the facts of each case, each and every 
case, all 36, against the backdrop of that series. 

You can never lose sight ofthe fact that what happened 
in the hospital in the epidemic period was not a 
series of isolated and unique events. To suggest 
otherwise is to suggest that like the proverbial 
ostrich, you bury your head in the sand. You simply 
can't ignore the series. It is an impossibility. 
LieeLs arrest as ridiculous as saying, in connection 
with the holocaust, that you must look at six million 
individual cases and ignore the historical realities. 
Ttais inconceivable, in my submission, that you could 
be urged to ignore the series. 

The second standard is that the balance 
of probabilities unquestionably here is the appropriat 
test, and, in my submission, it need not be put any 
higher than that due to the impact your decision 
might have. 

The standard in a civil case is a 
balance of probabilities and I don't think any one 
would argue that in some civil cases the impact of the 


decision is devastating on the parties. You don't 
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ANGUS, STONEHOUSE & CO. LTO. 
TORONTO, ONTARIO 


make your standard higher, you don't increase the 
burden of proof, because you are looking at a serious 
question. 

THE COMMISSIONER: The law seems to 
be -- I may be mistating it -- but it seems to be 
that where the effect on the parties is greater 
you are required, within ene balance of probabilityes 
rule a greater standard of proof. There must be 
borne in mind that there is no effect on the parties, 
certainly no immediate effect upon any parties when 
making a decision. 

MR LOBLAS: In fact, sir, Lo agree 
with that. I was going to mention that in a few 
moments when I get to the comments of Mr. Scott's 
evidence. I don't think there is any effect on 
anyone's legal rights and very little prejudice 
really. There is very little prejudice to particular 
individuals, given the Court of Appeal decision, but 
I understand your submission and I think I should 
make my submission clearer, therefore. 

All I am saying is this: there is a 
range. The balance of probabilityves means simply 
this, and judges do this every day. They take all 


of the evidence, and to use the analogy of the 
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1 

2 
scales of justice, they put each piece of evidence 

on the scales and in the end the scales are either 

4 in equilibrium or they tip one way or they tip the 

5 Ocnere) SO that within that range, yes, there is 

6 no question that there is a differential in terms 

7 of how probable, how probable has it got to be 

P before the scales tip. What I am saying though is 

5 this: it would be wrong to make the standard so high 
that we were beyond the upper range in a balance of 

Probabylities. That is all I am Saying to you. 

11 VMeets sae rine destinctaon, tO draw, but it is a destinction, 

12 Sir, that you must make. 

13 That really leads into my third standar 

14 because I would urge upon you is that you must weigh 

15 the evidence of all the experts who testified, and 

te this does not mean that you are bound to givelalt of 
their evidence equal weight. It is, in my submission 

2 sir, perfectly proper to put .: less stock in certain 

- opinions than in others and we know that judges do 

19 that every day, and this is because their expertise 

20 is not all the same. Some are expert Commissions, :: 

a some are expert pathologists, some expert cardiologist 

22 and some expert pharmacologists, but that doesn't 

93 mean that you should pre-suppose that a pharmacologist 
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has no cardiac expertise at all and that you should 
ignore his opinion on cardiac matters. What we 
Suggest is the proper test is that with respect 
you should weigh that evidence, but give it less 
weight, however all reasonably qualified opinions 
should be analysed and examined and put onto the 
scales and each bit of evidence looked at in that context. 
Now, .to refuse to do so is to fail to recognize 
that the various sub-specialties in medicine are 
surely inter-related, that an expert in one 
specialty surely has some degree of knowledge in othe 
areas as well. 

SOnVOUNCanmtn Gnere, for instance 
Dr. Kauffman, -when he talks about cardiac status. 
An analogy, that I am sure we can all understand in 
this room is this: you may have a trial lawyer who 
spends his entire career doing motor vehicle plaintiff's 
work and he is certainly not an expert in tax law 
ane you certainiyswouldnst.give, him adifficult 
tax problem to grapple with. That doesn't mean that 
his opinion, as to basic principles of judicially 
interpreting the Income Tax Act and the approach 
today a court wauld take in interpreting that 
act and the tests that would have to be met in 


interpreting that act in court, that doesn't mean his 
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ANGUS, STONEHOUSE & CO. LTD. 


Tobias (Argument) 1820 


TORONTO, ONTARIO 


Opinion, with respect to all of that is irrelevant. 

Lastly, we urge upon you that you 
should not accept the opinion of any expert, even 
if that opinion is totally uncontradicted, solely 
on the basis that he or she is put forth as an expert 
and knows more about it than you did, because sir, 
with respect, sir, I would submit that that is an 
advocation of your responsibilities and it is perfectl 
proper for you, and I submit that you must, examine 
the logical and the scientific basis for the opinion 
and you must weigh the opinion against this basis 
beLroremyouraccept or ceject) it<."You must).:in-peffect, 
go behind the mere Opinion and probe its validity 
in your own judgement. 

So the proper way to apply the standard 
is basically in coming to your conclusion to weigh 
all of the evidence and the basis the evidence 
and viewed in tandem with all of the other evidence 
and all of the other events of the period, to see if 
on a balance of probabilities you can draw a valid and 
a judicious) conclusion from that evidence. 

Now, having indicated what we think 
the proper standards are we simply cannot fail to 


comment briefly on some of Mr. Scott's argument. 
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ANGUS. STONEHOUSE & CO. LTD. Tobias (Argument) Lg2i 


TORONTO, ONTARIO 


We have already given you our view of this first view, 
and that is that you should be looking at each death 
aS an unique event. I can put no higher than I did 
before: to do so would be closing your eyes to 
reality. 

With respect to Mr. Scott's second 
Standard. We have, again, sper our views in the 
terms of probability and I think it is important there 
to note that against the backdrop of the Court of 
Appeal Decision, no one's legal rights are going to 
be prejudiced by the report; no one's liberty Poe gor iig 
to be jeopardized; no one will suffer public prejudice. 
All the. more reason, Sir, why looking where within the 
range of the balance of probabilities that you should 
come down. You should not be hearing too much on the 
Side of caution. 

Mr. Scott also indicated that the only 
toxicological evidence which can be of any use is from 
serum or fresh tissue. He said that that is accepted 
in the cases of Lombardo, Belanger and Hines. But he 
also urged upon you that that was only proof that at 
some time during life digoxin could be given and that 
it couldn't be used, I think his words were, "for any 
other purpose". 


Now, with the greatest of respect to 
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ANGUS, STONEHOUSE & CO. LTD. Tobias (Argument) 1395 


TORONTO, ONTARIO 


Mr. Scott, we reject that suggestion. Because if a 
child dies without adequate explanation and dig. is 
found in his body when it was not prescribed for him 
surely, surely, that is supportive of the proposition 
that on a balance of probabilities the digoxin played 
some part in the death. And more so if you are not 
basing your conclusions solely on toxicological data, 
as suggested to you that the Hines case, certainly, 
and in a great many of the 36, you wouldn't be basing 
your Opinion solely®* onfitoxicologicalodataw You. would 
be looking at the clinical history. You would be 
looking at what the experts have said about the 
postulated causes of death. And certainly when you 
see it as a pattern it is far too narrow that you 

can only say that the child received some digoxin and 
you have to stop there, because you are not looking at 
the toxicology alone. 

I submit to you that that is precisely 
where Mr. Scott's argument fails because it presupposes 
that you are looking at toxicology alone. 

He also said that if one expert outside 
the Hospital for Sick Children casts doubt on the 
intervention of digoxin as a cause, it is unsafe and 
imprudent to find that digoxin was the cause of death. 


Now, with great respect, Sir, to 
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ANGUS, STONEHOUSE & CO. LTD. Tobias (Argument) Loa. 


TORONTO, ONTARIO 


MreecCOLL, thissgoes too far in erring, onthe side of 
caution. 

Surely, if all of the experts outside 
of the Hospital for Sick Children, but one, argue in 
favour of digoxin intoxication that establishes a 
balance of probabilities test. Especially so, with 
the one expert, has no rational or logical basis for 
disagreeing, and Mr. Scott's standard simply does not 
take that into account. And you must, you must - 
when you look at the expert's evidence, you must also 
look at the basis. If he merely says, and I perceive 
this to be his submission, that unless you have 
unanimity of experts, it is unsafe to draw conclusions, 
Then I say he goes way too far in the limitations that 
heswould put.on,you...In fact, he.goes almost to the 
point where he almost destroys your mandate. 

He also says that you shouldn't reach 
a conclusion based on subjective observations alone. 
And he spent a long time dealing really with the words 
"sudden, unexpected, rapid, irreversible decline" et 
cetera, et cetera. And he has got a point. That is 
a subjective standard. That is true. I acknowledge 
that... But surely that only goes to the weight you 
give that evidence. Surely, you shouldn't be simply 


ignoring it. Its probative value has to be weighed and 
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ANGUS. STONEHOUSE & CO. LTD. Tobias (Argument) L824 


TORONTO. ONTARIO 


determined. And, again, you don't look at it ina 
vacuum. You put that on the scales along with all of 
the other evidence. 

Now; tT Mr. AScottein&as particular: found 
objectionable Mr. Lamek's observations on the common 
threads - on the pattern - and his argument was 
extremely clever. What he is saying is that the 
findings have to establish the pattern,.the pattern 
can't establish the findings. 

Now, in deference to him, notwith- 
standing the fact that it is such a clever argument -- 
in fact, it is so clever that I am envious -- but even 
TEULEhSdtthought of Lt@licouldntt, usetitianyway . Not 
in the scope of my retainer. In the end it must fail 
and it must fail because it doesn't take into account 
one inescapable fact, and that is regardless of my 
friend's view that there is uncontroverted evidence, 
sir, that establishes that there was a certain pattern 
tO thesesdeathsor ASpatternrthateisttheresregatdiess 
of what findings you may make or how you may choose 
to utilize the presence of the pattern in coming to 
your conclusions. And it may be uncomfortable, its 
presence. It may not be to the liking of some of us, 
it may be embarrassing to some of us, but we cannot 


just simply make it go away by closing our eyes to it. 
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ANGUS, STONEHOUSE & CO. LTD. Tobias (Argument) 1825 


TORONTO, ONTARIO 


Surely, the fact that there is this 
common thread presence lends a degree of suspicion 
and probability to certain cases. I don't suggest, 
sir, not for a moment, that that alone is sufficient 
to allow you to draw a conclusion. You should not do 
that solely on the basis of this common thread, but it 
is certainly, again, one of the things that you look 
aeprneconstructingryoureconclusions, 1£,1 mayycout of 
a series of building blocks. 

You see, some cases there is the 
smoking gun. There is that one uncontroverted piece 
of evidence which you see on the Bench. I suppose 
youtdonstMsay.it to the Hear seaeen but when you hear 
it you say, well, that they just can't get around 
Chace But thes Psinotithatrkind of a case. This is 
a case where, really, the conclusion that you come 
to has to be built on a whole series of building 
blocks, as it were. To ignore the pattern is to make 
it impossible for you to construct that conclusion. 

Now, Mr. Scott made an analogy of his 
argument to a motor vehicle trial. He said you surely 
can't ask the defendant, "Have you ever been involved 
in other accidents?". Now, I submit to you that the 
reason why you can't ask that question is not because 


the question is one without logic,but because the 
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ANGUS, STONEHOUSE & CO. LTD. Tobias (Argument) 1826 


TORONTO, ONTARIO 


logic is so weak and its probative value so low that 
it is outweighed by the prejudice that it may indeed 
cause. 

However, that is because the events 
unader TnouLry aca motor’ vehicle trial-=-"that’ is," that 
particular instant motor vehicle accident as against 
the other motor vehicle accident - are distinctly 
separate and different events with little or no 
connection and this is not the situation in this case. 

Here, the events are intricately inter- 
Gennec recuand=inter related because: alt or” these 
babies died on the same ward, in the same hospital, 
at the same time of day, in the presence of the same 
personnel, under very Similar circumstances, and eal i 
within the same epidemic period. 

Now, where there is that kind of 
Similarity of events, the similarity surely is 
relevant because of the inter-relation of events such 
as here. Andsuch evidence, I submit to you, is 
erigpery admissible and quite probative. That is 
exactly why in our system of justice there is 
provision for the introduction of similar fact evidence. 
So, what you are looking at is "Are they connected?". 
If they are not connected, well then, okay, it is too 


prejudicial. Prejudice outweighs the probative value. 
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ANGUS, STONEHOUSE & CO. LTD. Tobias (Argument) Lea77 


TORONTO, ONTARIO 


Lesuggest.to.vou that»is not the case,.sir. 

Mr. Scott also says that with respect 
to the Center for Disease Control Report, ee is only 
useful to show you that there was an increased 
incidence of death and that is the only use that you 
Ganemacc.Orit. But, L Submit. to you that 1t ts also 
useful with respect to the conclusions drawn by the 
consultant experts with respect to their findings in 
regard to these children. Surely, Dr. Kauffman, 

Dr. deSa, Dr. Nadas, all of those doctors! evidence 
is relevant and useful and it does form part of that 
report and, surely, you should give it proper weight. 

Mremccottealso Salduthateifsa 
pathologist, given his scientific focus and purpose, 
Canmi find a cause of death that there is nothing 
suspicious about that. 

Well, there may not be, if that fact 
alone is taken in isolation, but where there is any 
evidence - any evidence at all - of foul play, as 
there is here, and a cause of death can't be 
determined by the pathologist, surely the index of 
Suspicion must go up. And that is the only real use 
that you can make of that evidence and I would think 
that it is logical to say that the more evidence of 


foul play there is, on the one hand, the more pieces 
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ANGUS, STONEHOUSE & CO. LTD. Tobias (Argument) 1828 


TORONTO, ONTARIO 


1 
2 of evidence that you have in the scales of favour of 
3  foulvplay, ‘then thermore: reliable) and convincing that 
4 evidence is, then the higher the index of suspicion 
5 gets, in the absence of pathological findings to 
? explain the death naturally. One follows upon the 
other: 
7 | 
Lastly, I want to deal with Mr. Scott 
8 suggested you would want to do in publishing this 
no reporc.. 
10 He says that where you are not certain 
11 with a reasonable level of assurance, you should say 
12 a3 a you should leave it there. He says you are 
i not required nor can you reach conclusions in each 
case; that you were not appointed to engage in further 
speculation and suspicion, particularly since this is 
- a matter of about which there has already been far too 
16 much speculation and suspicion. 
17 Now, again, with respect to my learned 
18 friend; I submit that this view was wrong. Mr. Scott 
19 used an analogy of a trial where the plaintiff's case 
20 fails because he has not discharged the burden of 
pevofculshisrahoweverpisirgsis notla triadve fteis 
7 a commission of inquiry - underlining the word inquiry 
and you, sir, are appointed not only to inquire, but 
23 in the very words of the Terms of Reference, "To report 
24 
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ANGUS, STONEHOUSE & CO. LTD. : 
TORONTO. ONTARIO Tobias (Argument) 1829 


On how and by what means these children came to their 
deaths". If you simply say "I don't know. I don't know 
TecOnuceCeKnoOweerltaon’trknow! synthat assnotnmuch ofa 
Tepertenl ameafraid 

I must adopt Mr. Labow's submissions 
of yesterday with respect to the anguish suffered by 
the parents over the last three to four years and with 
respect to you being their last hope. 

igwitieoo.Eurtherathan thatareiInwilt 
go much further than that. Surely, there are people 
who did not lose children at the Hospital for Sick 
Children but who have had to take their child to that 
hospital who have also suffered anguish. I can't 
pa Nee that there aren't, daily, people that are 
beingwgustithat extracbittleubit “more acautiouss) sMaybe 
they are staying there overnight when they wouldn't 
have been before. Maybe they have got a level of 
anxiety that wouldn't be there but for these tragic 
events: 

Now, you were appointed because the 
Lieutenant Governor in Council wanted the parents in 
particular and the public as a whole to have the 
benefit of your opinion, even if the hospital, itself, 
didn't want the benefit of your opinion. You were 


appointed because it is a matter of such grave 
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consequence that a judicial, well reasoned, fair and 
impartial opinion must be given because, at best, you 
can, Sir, under the circumstances, must answer the 
questions even if they are not definitive answers. 
And it may well be that Mr. Scott is right in that 
point that you can't give a definitive answer, but I 
see nothing wrong with you giving your opinion. I 
think that is what you were appointed to do. 

Mr. Scott says that if you are not sure 
how will the parents and the public be served by your 
opinions and suspicions? Well, they will be served 
because your opinion will be the most definitive one 
possible under the circumstances and it will be given 
by one of our most eminent and most respected jurists; 
and the opinion that comes out after a painstaking 
and open inquiry that has engaged you for over a year. 
And with the greatest respect, I submit that Mr. Scott 
Faris oO, realize this. He fails to realize that 
neither the hospital, neither the parents or the public 
would be served by the publication of a report that 
Saic nothing; that didn’t draw a conclusion; didn’t 
give opinions. And the report, lastly, I take it will 
YWesnoulan. esay 1) cakertt. = Ltels obvious that. Enis 
report will not be the mere musings of the man on the 


street that has been watching these proceedings on his 
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TORONTO, ONTARIO 


2; television set every night when he had insomnia. I 
3 think the public will be well served by being given 


4 the benefit of your opinion and your judgment. 
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TORONTO, ONTARIO Tobias (Argument) 

1 

2 To put it colloquially regardless of 

3 how much Mr. Scott and his clients might hope otherwise 

mn there are certain questions here that he just can't 
duck. They have got to be dealt with. 

4 I have some very brief comments 

¢ regarding Mr. Scott's written submissions with respect 

7 to Hines. That is at Tab 29 of this prepared 

8 material. 

9 The impression is given I am sure by 

10 error in that document that the levels obtained in 

the Hines case were on exhumed tissue. Now it may 

re PRoteDeC@wameri tical distinction, butt think EeeES 
fair to note that the readings found in heart which 

8 Dr. Hastreiter and Dr. Kauffman placed a great deal 

ig of reliance on was on fixed heart tissue. 

15 | Now that will be important when you 

16 come to consider how Mr. Cimbura did his estimates 

17 of what would have been in the fresh tissue. I 

18 SUGGEST aLOLVOU, Sit, Lsubmit tovyou, sir, that 

ie that estimate is far more reliable when it comes to 
fixed tissue than with respect to -- 

+ THE COMMISSIONER: Will you just give 

a1 me the precise part that -- 

22 MR. TOBIAS: Yes, I think it is on -- 

23 THE COMMISSIONER: The heart tissue, 
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thaceess Laxed, Sis Tt? 


MR. TOBIAS: Yes. Are you looking for 
the page reference in Mr. Scott's volume? 

THE COMMISSIONER: Yes. It is Page 5. 
Heart Tissue - 

MR. TOBIAS: Well, Page 5, Pathological 
Data’. 

THE COMMISSIONER: He doesn't say it 
was exhumed, does he? 

MR. TOBIAS: I believe he did. 

THE COMMISSIONER: The heart? 

MR. TOBIAS: Yes: 

"Nonetheless upon exhumation of this 

child's body digoxin was found in his 

tissues." 

That is the comment I am referring to. 
That.) 2s on, Page 1 of the Summary. 

THE COMMISSIONER: Will you say that 
again? 

MRee TOBIAS: sno the third paragraph, 
sir, second sentence: 

"Nonetheless upon exhumation of this 

child's body digoxin was found in his 

Cissues.” 


We know that in fact -- well, in 
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fairness the readings were first found in the heart 
tissue and it was only after those readings came out 
that an order for exhumation was made. That has 
always been my understanding of the sequence of 
events. I believe that is borne out in Exhibit 95 A. 

THE COMMISSIONER: Well, that doesn't 
matter. The heart was preserved. 

MR. TOBIAS: (Yes, that is correct. 

THE COMMISSIONER: In some solution. 

MR. TOBIAS: That is correct, and then 
following those levels an order for an exhumation was 
made, the body was exhumed and levels were also run 
on exhumed liver tissue and thigh tissue. 

THE COMMISSIONER: Only the heart 
tissue that was fixed, LS Ge 

MR. TOBIAS: That 1s °my ainrtormation, 
Sik. 

MS. CRONK: No, there was a specimen 
of fixed lung tissue as well, sir. 

MR. TOBLAS: Yes. If am grateful to 
My eeliend.. That 1s also correct. ~1t 1s really ithe 
last paragraph ~-- 

THE: COMMISSIONER: That is fixed. 

MR. TOBIAS: Yes, and it is really the 


last paragraph on Mr. Scott's written submission that 
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bothers me the most and causes me the most concern. 


He says: 
"The digoxin readings on this child 


come from exhumed tissues and therefore 

are not felt to be quantitatively 

reliable." 
Then of course the same statement I suppose can be 
madesol-rvxeditissues, but ITrthink it is important 
to note with respect to the heart and lung they were 
fixed. 

THE COMMISSIONERSOpYese. AldMright. 

MR. TOBIAS: Now with respect to the 
particular evidence concerning Jordan Hines, in the 
first instance I adopt Mr. Lamek's argument that 
the only really two contenders here in the final 
analysis are digoxin intoxication or sudden One 
death syndrome, and he summarized in his argument 
the basic SIDS view. And it is in essence Dr.:Becker's 
findings and his opinion as expressed in the autopsy 
report and the digoxin intoxication is based essentially 
on the findings of digoxin in tissues although the 
chatd was not prescribed for it. 

He also reverted to the evidence of 


Drs. DeSa, Kauffman, Hastreiter, and Mirkin to the 
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effect that SIDS is inappropriate because it is a 


diagnosis of exclusion, and toxicology was not 
excluded, that there was preexisting illness and that 
there was the presence of the drug in the tissues, 
and he said due to the manner of his death and that 
evidence, the nature and suddenness of the terminal 
events, the unexpectedness of death, the lack of any 
explanation until the SIDS argument surfaced, that 
you should find that death was due to digoxin intox- 
ication, and I adopt that submission. 

I also wish to adopt Mr. Lamek's 
submissions with respect to the relevance of the 
Cook case, and what you can draw, what inferences 


you can draw from:that case in the event that you 


find that the Cook death was due to digoxin intoxication. 


I also adopt his submissions with 
respect to what use you could make out of 
the patterns and the common thread that runs 
throughout the deaths and I adopt Miss Cronk's 
submission with respect to the digoxin data which 
I think were extremely fairly and accurately summar- 
ized. 

Now in the Hines case specifically - 


Mr. Commissioner, I'm just wondering if this might 
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be an appropriate time. 

THE COMMISSIONER: eves .all right. 
We'll take twenty mintes. 
=—— sonort ~.recess. 

--- Upon resuming 

THE COMMISSIONER: Yes, Mr. Tobias. 

MR. TOBIAS: Yes. Mr. Commissioner, 
it might be helpful if I simply point out one thing. 
I am now about to begin a review of the evidence and 
the various opinions. 

I can tell you I won'tibe making any 
submission to you whatsoever that is not in the 
written argument. The references are set out in the 
written argument in a great amount of detail. 

I would like to begin by looking at 
thisuehiidis clinical course sin the Hospital. .The 
Dbacie Gata 1S .5eb Out in writing for vyou,..and you 
heard the evidence of Mrs. Hines with respect to her 
observations of her child. I will not repeat those, 
but they are all set out in the first four pages of 
the argument. 

Dr. Kobayashi testified before this 
Commission that on admission there were no periods 
of apnea observed and on morning rounds on Friday, 


March 6, there was no concern with the child at all. 
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He also gave evidence that in the 


early morning of Saturday, March 7, 1981, there were 
no symptoms noted and on checking with the nursing 
staff he had been informed by them that no apneas 

or bradycardias were observed over the course of the 
Friday night to Saturday morning nursing shift. 

His own words as Mr. Lamek pointed out 
were that on the Saturday morning the child was 
"extremely stable", 

It was Dr. Kobayashi you will recall 
who saw the child several more times on that Saturday, 
and again made rete of the nurses, and again 
throughout the course of the day on Saturday was told 
there were no periods of apnea or bradycardia noted. 

He again saw the child in between 
one, O'clock .and two o'clock in the morning ‘on »Sunday, 
March 8th, and by a process of elimination in reading 
the chart it appears that that was the last time any 
of the resident doctors saw the child before the 
terminal events, and again he stressed that at that 
time there had been no noted periods of 
apnea or bradycardia from the time earlier in the day 
that he had inquired and that he had ace nceen fou 
the child who seemed to be responding to medication 


and improving. 
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Now, it is I think relevant to note 


because so much has been made in this Commission out 
of observed documented, and I underline those two 
words, observed documented, periods of apnea... This 
child was in the Hospital for 48 hours. There is 

no reference anywhere in: the medical record that the 
apnea monitor went off at any time prior to the onset 
of terminal events. 

Dr. Bain agreed with me that you set 
the apnea monitor for a certain time span, the 
implication clearly being that if you have an apnea 
under that setting you are not concerned about it; 
BeereonOcesigniticant, you don’t want the warning 
TOUCGOmG TC te. 

Now it ts also fair to note that there 
are very few references in the medical chart which 
is Exhibit 103 to observed periods of apnea. There 
is one I grant you on Page 81 of the medical record 
which was a nursing note by Cannon, RNA, "Apnea, 
tach & brady, quite hard to arrouse when he came in. 
Eyes crusty", but that note was made at 2430 on 
March 5, 1981. intact 2c was: made. think 7 1s 4 
reasonable inference, at 12:30 on March 6 and we know 


that is when the child first came up to the floor. 
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So L"submit to* you"that it@i's Not-an-vactual observation 


of apnea but a noting by the nurse of what was on 
the admission sheet in terms of history. 

Now that is the Same note that appears 
earlier on in the progress notes by Cannon at Page 33, 
5/3/81, and then she notes apnea. That is clearly 
tne’ same note. “rhe only "other ‘reference inthe ‘chart 
itself is March 6, 1981, and evidence has been given 
by Dr. Kobayashi that that doesn't appear to be a 
note of a nurse but of a doctor, We don't know 
unfortunately who made that note. 

He postulated it might have been Drs. 
Mangaro or Soulioti but he wasn't sure. He couldn't 
identify the handwriting, and what we don't know 
and may never know is whether or not that "still 
having apnea" means that the doctor actually saw the 
apnea or was informed by some of the staff. 

What we do know is that Dr. Kobayashi 
himself who was looking in on the baby certainly was 
Not informed. 

Now the only other references to apneas 
are the admission notes which appear at Pages 58 to 62 
of the medical record which are based primarily on the 
notes, on the notes. from North York General Hospital 


and the mother's history and the observations that the 
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mother gave to people at the North York General 
Hospital regarding the episodes described at home. 

But we do have a luxury, sir. The luxury that we 

have is that we called the mother as a witness. She 
gave her evidence. She told you what happened at 

home, and it is that that you should be paying attentio 
to, not notes made by some third party on the basis 

of what she said to a fourth party on the chart. 

Now we also know that tite nursing note 
of Nurse Reaper that Mr. Lamek refers to which is at 
Page 35 of the record indicates that during the long 
night nursing shift of March 7 and 8 there was no 
distress in the child and no noted observations of 
apnea or bradycardia. 

lesuggestLltotyou, singeiteis aviary 
ieee from that that there were none because had 
there been she certainly would have noted it. 
Evidence has been given before this Commission, 
particularly by Dr. Bain, that the whole purpose of 
progress notes are for the nurses to note things of 
significance. Those would have been things of 
significance. The fact that they are not there allows 
you to infer they didn't happen. 

We also have the notes of Miss Lyons 


and Janet Brownless which appear on Page 34. 
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Now I make the same submission there. 
If Miss Lyons saw periods of apnea and bradycardia 
I submit she would have noted that, and she avagnot. 

Janet Brownless we know did not and 
we heard from her. She testified that she had seen 
the child on Saturday afternoon and had spent most 
of Saturday afternoon with the child and saw no 
periods of apnea or bradycardia on that day. 

We also have before us Exhibit 360 
which was the Tour End Reports, and in particular 
thes loureena Reports. for March /,.1961,. indicate 
that the child was stable with no periods of brady- 
cardia or apnea. 

There has also been evidence given 
to this Commission by all of the witnesses, but in 
Seen tar I rely on the evidence of Drs. Rowe and 


Rose that this child's terminal events came on 


suddenly and unexpectedly and were rapid and irrevers= 


ible. 


Dr. Costigan who was present at the 


arrest, Dr. Fowler who is a cardiologist of eminent 


standing, and Dr. Rowe, all indicated that part of the 


terminal events seen in this child were ventricular 
Elb>ri lation and an particular they all noted: that 


that was most unusual. 
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Dr. Costigan's evidence you will recall 
which appears at Volume 45, Page 106, lines 9 to 21, 
is that he was quite surprised by the exhibiting 
of ventricular fibrillation as part of the very 
initial stages of the cardiac arrest. He would not 


have been concerned had he seen them toward the end. 
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Now, in looking what I suggest to you, after you 
have looked at the clinical history and the observatio 
of the mother and the basic data, is the eras 
possibilities. 

Now, ‘other ithan digoxin intoxication 
which Dr. Rowe said was a possibility, subject to 
the pharmacological debate, he said that the 
possibilities that were entertained originally were 
as follows. I shouldn't say that. His evidence 
wasn't that all of these possibilities were entertaine 
Originally. What he said is that over the course 
of the entire event and by that I mean cardiac 
arrest to the time that he came here to give his 
evidence, the following had been postulated: sudden 
infant death syndrome, viral infection, of, the heart, 
conduction problems, which I will be submitting to 
you, Dr. Rowe gave direct evidence that we can use, 
conduction problems and sick sinus syndrome inter- 
changing. They are one of the same. Cardiac tumor, 
sepsus or pneumonia. Subsequently, viral infection 
of the heart muscle, cardiac tumor and pheumonia, 
were successfully ruled out, leaving as possibilities 
sudden infant death syndrome, sick sinus syndrome 
Oral Gin tos cation, 


Dr. Fowler also was asked the same 
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question and he listed four possibilities: sick 
Sinus syndrome, digoxin intoxication, sudden infant 
death syndrome all possibilities postulated by Dr. 
Rowe and he threw out hypothetically that it might 
be some other entirely unknown and undetected cause 
which we haven't even identified yet. 

We know what Dr. Rose : initial thought 
was, Dr. Vera Rose, and that was myocardial infection. 
She agrees with the other doctors that sudden infant 
death syndrome conduction problems and digoxin 
intoxication are still contenders. We also know 
that when the child was discharged from North York 
General Hospital, and we know this because we filed 
as Exhibit 410 the final discharge summary, that 
their working diagnosis at that time was one of sick 
Sinus syndrome with bradycardia and tachycardia 
"probably due to some form of congenital heart disease.|" 

There had been evidence at North 
York General Hospital of some abnormality in the heart 
muscle or the conduction system and further evidence 
though, that the child was developing a degree of 
myocardial failure, and particular, the discending 
of the liver and other signs that he was going into 
heart failure and that is precisely why Dr. Shams 


saw fit to telephone Mrs. Hines at 9:45 on March 5th, 
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to indicate that the child had to be transferred, not 
the next day or the day after, but right then and 
there, so obviously he was concerned and we know 
what his concern was, it was conduction problems 

due to congenital heart disease. 

The other possibility that was thrown 
out by Drs. Hastreiter and Kauffman was that the 
ehald == "not the other, but they confirmed rather, 
that the child was suffering from conduction problems 
or Sick sinus syndrome. 

We know and we have heard evidence over 
and over and over and over again ad nauseum that this 
child is one of the four who had digoxin in his tissue 
and was not prescribed digoxin. 

We come then to having canvassed all th 
various possibilities, what were the opinions of 
the doctors when they were here before us? Well, 

Dr. Rowe, Dr. Fowler and Dr. Rose adopted what 

I like to refer to, tongue in cheek, as the hospital 
line. That was that although they didn't know the 
cause of pee Mca yp anc. at CMON Tney fale 
admitted that digoxin intoxication was a possibility, 
subject to the pharmacologic debate, that they 
subsequently, at some point in time, came to accept 


Dr. Becker's diagnosis of missed sudden infant death 
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1 

4 syndrome and Dr. Rowe, Dr. Fowler and Dr. Rose were 

3 all very clear that they were greatly influenced 

4 in adopting that view by Dr. Bain's Report. 

5 So it was a combination of reliance 

6 on the pathological expertise of Dr. Becker in 

7 conjunction and in tandem with the opinion of Dr. 
Bain who they all regarded very highly. 

° Dr. Becker obviously is in the 

: sudden infant death syndrome camp, but even he says 

10 somewhat reluctantly, but he does say, and the referendes 

11 are there in our written argument at the bottom of 

12 page 12, subject to the pharmacological debate there 

13 is, and I quote: “no question that the pathological 

14 diagnosis is one of missed-SIDS" and Dr. Bain shares 
that opinion. He says that the child certainly 

ge quote ... “certainly had missed-SIDS and may have 

ee had SIDS again subject to the pharmacological debate". 

i On the other side we have the evidence 

18 Of Dr. Hastreiter and Dr. Kauffman that there was 

19 agent ogne probabil tty Of digoxin toxicity and Iden & 

20 think we should glibly just gloss over those words. 

1 They are not talking about high possibility. These 

are men of science and they adopt their words very 
very cautiously and I am struck by the use of the 

7 WOLdS,) DrObability, high probability”. 
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This case to them respresented a case 
Of sp probable murder"sandsDradhastreiterssaid, that 
if you leave the digoxin out of the equation, if you 
ignore it, his diagnosis would not be sudden infant 
death syndrome but sick sinus syndrome. 

Basically the opinions of Drs. Hastreiter 
and Kauffman were confirmed by the opinions of 
Drs. Mirkin and Fay. They used different words, but 
they were all basically saying the same thing. 
Mirkin used the words high index of suspicion and 
Fay said that the cause of death was likely digoxin 
intoxication and he has well voted on the probable 
murder category. 

Pechi kee Ss impomeant ale thik at 
is vital in your deliberations to look very carefully 
at Dr (opeSals. report.11Heeis,;sas yousknow;Msir,)is 
the consultant pathologist for the Atlanta Report 
and he specifically rejected the sudden infant death 
syndrome diagnosis, finding that this was one of the 
cases where the autopsy results "did not adequately 
explain the cause of death". He felt. that digoxin 
may have been a contributing factor. This is the 
Chief of Pathology at Winnipeg Children's Hospital. 

Lastly ~el ewouldebike:stoere fer1to ix. 


Nadas. He also gave his opinion and his opinion was, 
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and this is contained in the Atlanta Report, that the 
timing of death was “expected and consistent with 
clinical status and the mode of death was inconsistent 
Wiltm arggxin intoxication." 

In fairness, however, Dr. Nadas' 
review was based solely on the chart review and that 
was based on a specific ignoring of an exclusion of 
the dig: data. 

I am painfully aware of the fact that 
sauce for the goose is sauce for the gander. Here 
I am saying that Dr. Nadas only reviewed the chart. 
What about Dr. DeSa. What did he do? What he did, sir 
was absolutely saleage reel in every respect to what 
Dr. Becker did. He came to Toronto, sat down in 
the Hospital ana this’ 1S all Sn Exhibit 283 of.his 
report, and he actually saw and studied under a 
microscope the microscopic slides, so he actually 
saw the raw data that the Becker opinion was based 
upon and came to a different conclusion that is far 
superior, I think you must agree, on a logical basis, 
to a simple chart review. 

Now, we have covered, as I suggested 
you do when you break this case down, all of the 
opinions postulated at any time and how they finally 


crystallized in the case of each doctor. 
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“9 we 
1 
2 I would now like to look specifically 
3 aeeoups aleawl=wourd like to look after that specifically 
4 at digoxin and then I would like to deal wiki Sick 
5 Sinus Syndrome. 
Dr. Becker testified, and this appeare 
: at Volume 38, page 7584, line 16, to page 7592, 
: line 24, that missed sudden infant death syndrome 
8 is death due to sudden infant death with one or 
9 more previous episodes of apnea or missed sudden 


infant death syndrome during life. Sudden infant 
death is on the other hand death due to sudden infant 
death where there were no previous periods of apnea 
or missed SIDS during life. 

Notwithstanding the fact that I did 
my level best, assisted very ably by Miss Cronk, 
to totally confuse that issue back in October - 
Miss Cronk is looking at me - I mean that only in 
a complimentary sense. I think it is an easy and 
clear distinction that once you dilute the evidence. 
I was reading with some degree of humour, I suppsse, 
the other day that Volume where Dr. Becker gave 
that evidence and, you know, you had it nailed down, 
Mr. Commissioner, about six times and then I would 
ask another question and muddy the waters and you 


finally told met°*Rook;°Mry Tobias;,’i° have it*and 
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just don't ask anymore questions on it, I understand 
it; leave it alone." 

Now, Dr. Becker's a in effect, 
should be looked at, I submit very carefully, in 
respect of two things, because this is the guts of 
the sudden infant death syndrome: problem. You have 
to look at the significance of the presence of those 
four pathological markers and apnea and you have to 
look at the presence of arftHythmias. 

Let's deal first with the four 
pathological markers in the apnea. As you know, Dr. 
Becker gave evidence that there were various 
indicia of sudden infant death syndrome confirmed 
and unconfirmed, confirmed being at least two reports 
in literature and unconfirmed being only one report 
in the literature. You said there were four 
confirmed changes. I am sure, sir, you have this 
memorized already, but at the risk of offending you, 
I will repeat them: brain stem astrogliosis, which 
is scarring of the brain stem; extra-medullary 
hematopoiesis, which is the production of red blood 
cells outside of the bone marrow; thickening of the 
pulmonary arterioles and preservation of brown fetal 
fac. 


He said that in arriving at a terminal 
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diagnosis of missed sudden infant death syndrome 

that he would rely on the presence of one or more Of 
those-four pathological changes in combination with 

observed and documented periods of apnea during 

life. His view was very, very vociferious and 

unbending that if those four markers were there, 

as well as periods of eee it was not consistent 

with any other pathological diagnosis; but missed 

sudden infant death syndrome. 

It was the evidence of Dr. Bain on 
that point that the four pathological changes seen 
at autopsy, which are suggestive of SIDS , are 
subtle changes. He used the word, "Subtle" and Dr. 
DeSa used the word, "Subtle" and I recognize Dr. 
Kobayashi is hardly an expert in this area, but he 
also used the word, "subtle" and I will deal with 
that at greater length in a moment. 

Bain's evidence, though, was that they 
were subtle changes and he also admitted to you, 
and this was in direct response to a question by 
you, wthat, i f..aichild. had experienced, periods, of 
apnea during life, thus producing hypoxia and thus 
producing the four changes, but had died from some 
thing else entirely, from a gun shot wound to the 


head, let's say for argument sake, then you would 
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1 
: see the four changes at autopsy even though the 
3 cause wouldn't be sudden infant death syndrome. 
4 iaateis a logical proposition that was- put to Dr. 
. Becker by Miss Cronk, by myself and by yourself, 
6 but his admission to that was far more tentative 
? Claneor. Gains. ULeballis iSailid, eo, ulat is 

quite logical that it would happen. 
: The evidence of Dr. Rose in connection 
? with SIDS in the indicia are that apnea, coughing, 
10 bradycardia and tachycardia are not specifically 
11 SIDS, but they can be explained by other factors. 
12 She gave no evidence with respect to the significance 
13 of the pathological factors, because she is not a 
a pathologist. 

Now again, my analogy this morning' 

si of a trial lawyer who is asked about ees Sone a 
A about tax law. Well, Dr. Kobayashi went to school 
17 and Dr. Kobayashi took lectures and Dr. Kobayashi | 
18 did his training and clearly Dr. Kobayashi understands 
19 how a pathologist studies slides and he understands 
20 what the procedure is for fixing them and how you 
a1 put them under a microscope and you read certain a 
#3 ane “AGnrt rely on anything that he may have said | 

with respect to the presence of the four changes | 
= except this, and this you can draw upon. because | 
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he doesn't have to be an expert in SIDS to know 


this. Knowing what the procedure is his evidence 
are that the changes, which are seen, are subtle 

changes, therefore, they are subject to interpretation 
in this sense, and this specific scenario was put 


to him because I wanted him to explain to me what 


he meant by subtle and that is that two pathologists 
could study the same slide. One would see the 
changes and would confirm the presence and the other 
might not because it is a question of interpretation. 
They don't jump out of the microscope at you. 

I would like to deal with the evidence 
of Dr. DeSa because the evidence of Dr. DeSa, sir, 


I submit to you, is in direct contravention of the 


evidence or contradiction, rather, of the evidence 
of Dr. Becker. His evidence, in no uncertain 

terms, was that the pathological findings not only 
didn't explain the cause of death in this case, 

but that opinion was made without reference to 
digoxin data and after a complete study of the 
reports and the microscopic slides itself. That is 
Exhibit 283. He set out his methodology at what is 


page 2 4oOf that report. =] will just quote it to you. 


Lf don’t think you need the exhibit an front of you. 
| 


"IT was asked to assess the 41 autopsies 
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respect to l., the nature and severity 
of disease and, 2. whether or not 
there was a reasonable anatomical 
cause of death." 

Tis, 26, the pare that lam relying ons 3% 
"IT was to review the digoxin data 
on the 41 cases after completing 


one and two above." 
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More importantly, Dr. deSa states - and he is an 
expert pathologist - that the changes seen are: 

"very subtle and are not specific 

to sudden infant death syndrome but 

Could result from chronic hypoxia... 

His evidence was in effect that since 
"has no specific morphological features." And Dr. 
Hastreiter was asked to give his opinion with respect 
to the same issue and he confirmed ene are 
not specific to SIDS, those four pathological markers, 
DUC Caen be caused by socther conditions. in particular 
he took brainstem astrogliosis. .He indicated that can 
be found in children that have chronic hypoxia which 
can be caused by a number of factors, such as 
rhythm problems. And that evidence, sir, in my 
semi es sone 1S critical... We know this child had 
rhythm problems. 

I will be referring to you later, 
when I deal with sick sinus syndrome, of uncontroverted 
evidence by all experts, inside and outside of the 
Hospital. No question, rhythm problems can lead to 
hypoxia @€nd in turn can lead to these changes seen 
at Autopsy... 

He also said - and if I go back now 


to Dr. Hastreiter - that extra-medullary hematopoiesis 
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can also be seen in neonates, which Jordan Hines was. 
Nothing specific to SIDS about that.. And is often 
due to hypoxia. 

Dr. Kauffman, as well, testified that 
the findings seen at autopsy are not specific. He 
also confirmed that extra-medullary hematopoiesis 
is not specific to SIDS but is common in newborns and 
usta, carry Coversifrom) fetalilife.s And: that’ brainstem 

astrogliosis can be seen by a number of other 
factors including hypoxia. 

Most importantly, much was made of the 
apnea. You have Dr. Kauffman cautioning very cab euliy 
Mr. Strathy not to equate - and this is in Mr. Strathy' 
cross-examination - not to equate apnea with SIDS. 

He states that apnea is not specific to that syndrome 
but maybe caused, especially in neonates, by a great 
number of factors. 

Now, what about the question of the 
arrhythmias? As well, Dr. Rowe certainly has to be 
looked at in connection with this question because 
his speciality is cardiology, but he can only go this 
far. He says that arrhythmias can be seen with SIDS. 
However, you can't say with confidence unless you see 
a rhythm strip, in Hines, the arrhythmias that he 


suffered is part of the terminal events were consistent 
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with those sometimes. And he stressed the words 
"sometimes seen." 

Dr. Fowler's evidence went much 
further. He said that arrhythmias are fairly rare 
in cases of sudden infant death syndrome. They are 
usually marked by a prolong QT interval, And if you 
recallszliput that.chart to the doctor, and _the zebra 
pack, asked. ..him.to study all the rhythm strips and 
he confirmed, as Dr. Rose, that there was no evidence 
in those rhythm strips of a prolonged QT interval. 

Dr. Rose also indicated that the 
Support for thesgviews that Dr. Fowler had given,and 
that is that the appearance of apnea and bradycardia, 
bradycardia being an arrhythmia, are suggestive of 
sudden infant death syndrome. They are not inconsisten 
with it. But it can be suggestive of other things 
as well. 

Then we come to Dr. Becker's evidence. 
Thispeadainrais ancriticalsarea. 

Now, he says that bradycardia is 
commonly seen in a sudden infant death syndrome 
situation, however, tachycardia less so. His apnea 
hypothsis, however, accounted for this. And I would 
like to look now at his apnea hypothesis. 


As I understood his evidence -- and 
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I would indicate to you that this is dealt with 
extensively, sir, in Volume 38, Page 66 - sorry.- 7668, 
line 9, through 7669, line 8, and again, at Pages 
HOY2,alineol|6etos/673¢~ Line! 4: 

His hypothesis is as follows. There 
is abnormal neurocontrol in the brain which controls 
respiration ... and cardiac functions, as well. And 
it is this abnormal neurocontrol which counts, not 
only for the apnea and bradycardia which are commonly 
seen, but for the tachycardia as well, which is less 
commonly seen. 

And he says in support of that that 
you have brainstem scarring in the very region of the 
brainstem which controls this function. He then 
indicated that he wanted to do a conduction study 
because if he could show that the conduction system 
was normal and therefore the apnea hypothesis - 
sorry-if he could show that it was normal and therefore 
tachycardia was not accounted for by sick sinus 
syndrome, or conduction problems, then that would 
enhance his hypothesis that the apnea hypothesis 
accounted for tachycardia and the tachycardia was not 
due to conduction problems. 


Now, Dr. Hastreiter pointed out that 
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the problem with Dr. Becker's apnea hypothesis is 
tnati yt can<t: conclusivelywraccountater the periods 
of tachycardia because it is only a theory, it is 
only a hypothesis, and still has to be proven. 

Inyparticular, he noted that: no 
conduction study was done so you can't rule out 
conduction problems. You can't, therefore, say that 
the tachycardia wasn't due to conduction problems 
and in the light of’ that lack of evidence to rule 
thatioutedrThere™is stilisno proofrofsithe corelation 
between nuro control and tachycardia. 

He also testified, as well, that in 


this particular case bradycardia preceded the apnea 


in the terminal events. And given Dr. Becker's hypothesis 


this should be seen the other way around. 

Now, I would like to add to that even 
witthoatibrs| Hastreiwter’s re very damning 
qualifications, it is a quantum leap, in my view, 
in logic to say that because there is scarring in 
a particular area of the brain which can control both 
functions, and because there is no hard evidence of 
conduction problems, it is a quantum leap in logic 
to get the lab evidence to say, "well, that proves 
that it's got to be due to the abnormal neuro control." 


Tedom’t think: Dro Becker wenti:that) far,mor do, I.think 
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he would. 

Dr. Bain gave evidence and he was 
extemely clear that arrhythmias are often seen with 
sudden infant death syndrome. However, you must look 
at Dr. Becker's evidence in light of Dr. Hastreiter's 
evidence which contains, I submit to you, a very 
critical point because not only did he criticise 
Dr. Becker's hypothesis as a yet unproven theory, 
but he pointed out quite frankly that sudden infant 
death syndrome, for the sake of argument, may possibly 
count for the presence of arrhythmia seen in the 
terminal events. So, he is saying "even if I concede 
that, how do you account for the presence of these 
arrhythmias in the days preceding the terminal 
events? How do you account for the fact that they 
were there before when the child was in the North 
York General Hospital?" And that is why he rejected 
sudden infant death syndrome. 

He then went further. He said not only 
is it just a history of arrhythmia but the types of 
arrhythmias, as well. Which is consistent with SIDS 
theory. 

Now, you will recall that Dr. Hastreiter 
was asked again to examine the zebra packs and his 


evidence was as follows. He had an undated rhythm 
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strip and he said to me - he gave me an important 
quaticrcactciLon. He-sard,”~ Mrs~Tobirasy tt we Later 
find out that this rhythm strip was taken at the 
terminal events then forget everything I'm about to 
Baye  - NOU Lee vanc. ~ Buc on ther bases OL” chrs 
rhythm strip, absent that possibility that it was 
part of the terminal events, what it shows is that 
the bradycardia - tachycardia is not originating 
in the sinus node, but outside of 1t.” And’ what’ this 
amounts to is a real arrhythmia, not just an 
acceleration: of the beats in the sinus node." 

Now, the Peers of that evidence 
is that that is yet another piece of evidence which 
is hard, objective evidence of problems in the 
conduction system. If he had problems in the conductio 
system which might explain that it makes the diagnosis 
of sudden infant death syndrome inappropriate. 

Drees Pitkin is) On Of. Kal boiman- os ana 
Dr. Hastreiter's side. He says that arrhythmias, 
that ventricular tachycardia and ventricular fibril- 
lations are uncommon of SIDS. Which I would submit 
to you that on the weightof the evidence - all of. the 
evidence - that it is clear that you can't conclusively 
find that SIDS has specific pathological indicators. 


That is subject to great debate. It is resisted by Dr. 


_ 
. oe : - 
iS Sm°SYSp Sf\~ Siose Site si Ets gl 


—_ “ia ¥ 7 ma ’ 1 
—ee 5 pak 26ldo?T 43M” .bise sh .notyes)9 


. _ 


_ ‘ =< we : 
- ett? 28) nets: Saw atte asynseeidt Sans t00 balk” 


. i 
ian 


sy 7] ‘ 
es ‘ode af! T ec.lisyisvs “J8n202, net> sonev Srila 


aims JOoetesd att) AG su8" -Vanevafsas sot “ ype. 


Pee Saw Si dads viilidieesa gery 4x 7 » ite yerty © 


‘ fi a 


| 7 , RLS - ae Swols it Jenw. pad neve.fe , so {2 17SC 


u 
| 
i 


| nae 
ad = m4 rm 
| So DJ —- 5 

; 
iJL£lw 8awsr cy ~~ a \ 
! 7 
| 
4 al! j 
i 
(CotrMBros ers ¢ 


es 
ae 
it 
= 
¢ 

) 
t+ 
‘ 
fo 
jn 


pad 
4 


| “fieG@l! selesisgney Bas stbeso . 
| ¢ hie «| ; {: <b ey" nt 
bineftre BY nes des West 247 t | 
| Simue Bluow 7 Ae Lay cole O Rannorn: tS Beroltel 
| ©9829 35. £15 » Sdeebive acy 3 SASLew aids ad tee daw os 
| bien hneeliigae tea voy tent ts 

SIGUE IORS Leoteolorissg 20° peda sad sore +<d4 : 

> t te bd Db a fold BOL 


#34 vd Cabatas 1B aE .stgdab J 6st oF 3 5s) ive zt tear 
_ ; - 


24 


25 


ANGUS, STONEHOUSE & CO. LTD. . 
TORONTO, ONTARIO Tobias (Argument) 1163 


deSa. He rejects it out of hand, so you can take 
NO comfort from the presentation of these indications 
at autopsy. | 

If you accept that, then SIDS has to 
fall because so much was pinned upon that by the 
Hospital. 

I also submit to you that on the weight 
of the evidence - and particularly this is why T:saad 
to you before, look at the basis for the evidence. 

Now, everything that Dr. Hastreiter 
and Kauffman has said about the pre-existing illness 
about the kinds of arrhythmias, about the lack of the 
accounting for them in the days before the terminal 
events, is quite logical, And on the basis of that 
evidence, in combination with their rejection, in 
any event, that arrhythmias go with SIDS, again, you 
have to reject SIDS on that ground. But there is 
another ground. You don't have to rely just on those 
two. And that is that every doctor that testified, 
DimRowess Fowler ,e:Becker,) Bain, Hastreiter p~iCcarlton, 
Mirkin, and deSa agrees that this is a diagnosis 
which is only appropriate once. All other possible 
causes of death have been excluded. To use a phrase 
that I think we have all become rather sick of "the 


diagnosis of exclusion." 
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Dr. Fowler admitted because digoxin 
intoxication had not been ruled out that you couldn't 
say definitively, in this case, that the aeiosee 
of SIDS was an appropriate one. Dr. Becker, himself, 
indicated that before coming to a diagnosis of SIDS 
that he would want to rule out infection and other 
causes of chronic hypoxia, in his words, such as 
congenital heart disease. . 

I go back now to Exhibit 410. Well, 
that is precisely what the doctor at North York 
General postulated, this child had sick sinus syndrome 
due to some congenital heard disease. Hastreiter 
SsavSyhe Yesqritaais theres? likKauffimantsays; "Yes; "it is 
there. He has got sick sinus syndrome." Dr. Becker 


also admitted that he would want to rule out other 


causes which would be discoverable within the confines 


of his standard autopsy. 

And Dr. Bain, whom you will remember, 
Dr. Rowe, Rose, and Fowler relied upon very heavily, 
they also admitted that in the Hines case we simply 
Can. atcserulesou EraagoxTim intoxication or Can we rule out 
sick sinus syndrome. 

Dr. Hastreiter confirmed that this is 
a diagnosis of exclusion and that the same two candi- 


dates, SSS and digoxin intoxication couldn't be ruled 
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Out. 

He then gives an interesting summary 
of his views. And he said the evidence pete infant 
death syndrome is that: 1) the child was suffering 
from sick sinus syndrome; 2) had a structurely 
normal heart; 3) experienced a very sudden death; 

4) the history of arrhythmias preceding the terminal 
events; 5) the digoxin was found in his tissues 

when none. had been prescribed. And he also said 
there is further evidence against the SIDS besides 
the presence of arrhythmias. And that was the type 
of arrhythmias, the bradycardia preceding the apnea 
ana the fact that the child was on a monitor, and the 
face that the child couldn‘t be resuscitated. 

He also gives evidence that before he 
would accept sudden infant death syndrome he would 
want to rule out any toxicological cause. Well, Dr. 
deSa agrees with that in his letter to Mr. Lamek, 
which. is, lethink,. bxhibit. 42)..° Hecsaid “thatvin) his 
hospital before they will even call it SIDS they do 
a toxicology screening. 

Dr. Kauffman's reason for rejecting 
a sudden infant death syndrome is that the autopsy 
findings are not specific and that the syndrome does 


not £lt the child's clinical course. He testified 
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that this child showed some abnormality in his 
conduction system and that he had a previous illness 
which can explain death and cannot be ruled Cut. 

He further testified - and this is very important, 
sir, -.that there was objective evidence in this 
Chridsorea, cCondauction biock, a 2/1 atrial ventricular 
block, and therefore that is another hard’: indication 


of sick sinus syndrome which had not been ruled out. 
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1 
MT/ko 2 Now you remember I said to 

3 Dr. Hastreiter looking at that rhythm strip said you 

4 can throw all of this out the window if this was part 

5 of the terminal event, and the problem that I am 

6 Caught=in Ys thatweil-can“t@provertre was net a-Strip 
taken as part of the terminal events so I have to 

: look for other hard objective evidence to convince you 

; of my theory of congenital heart disease or sick sinus 

9 syndrome. 

10 There it is right there, the AV block, 

11 and Dr. Rowe gave evidence that he had seen in this 

12 Chart evidence of heart block as well, both at North Yotk 

13 General and in admitting at the Hospital for Sick 
Children, and he confirmed that that was objective 

i hard evidence of sick sinus syndrome, of conduction 

2 problems due to congenital heart disease, and he in 

au particular gave that evidence with respect to Kevin 

17 Pacsai. 

18 What he did with respect to Hines was 

19 confirm that it was there, but it was in testifying 

20 on Pacsai that he said, well, what it means when it 

st is there is that that is objective evidence of 
conduction problems. 

i Dr. Mirkin indicated that the presence 

oe of the arrhythmias and ventricular tachycardia and 
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fibrillation were all uncommon to SIDS and that it 
being a diagnosis of exclusion you have to" reject it 
on that basis. 

Lastly, Dr. deSa agrees that it is a 
diagnosis of exclusion and he says that in his 
hospital they run toxicologic tests. They were not 
done here, nor have other causes been apparently ruled 
out and he says, and this can only mean, one thing: 

"There 1s a poor correlation between 

thevcilinical’ prcturewand morphology." 

Now we didn't have the luxury of having 
Dr. deSa give evidence so I couldn't ask him what he 
meant by that, but ie eenigeyeeee that you don’t have to 
be a genius to see what he is saying. The clinical 
picture means what was the kid showing during life 
and the morphology means what was seen on autopsy. 

He says there was a poor correlation between those 
two, so I reject sudden infant death syndrome. 

Lastly we come to a very controversial 
subject: Can a child die in a hospital on a monitor 
of SIDS? And I am not going to stand here this 
morning, Mr. Commissioner, and seriously suggest that 
can't happen because I am sure that it can and I am 


sure there are reported instances in the literature 
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where it has happened. But you have the evidence of 
Dr. Rose, Dr. Kobayashi and Dr. Kauffman that although 
it can happen it is very rarely seen in the hospital. 
And I didn't use the word "very"; they did. Very 
rarely seen in the hospital setting, especially when 
the child is on the monitor because the monitor is 
there as an early detection device. 

I asked Dr. Rose if she could account 
for the presence of dig. and she said no, she couldn't, 
other than the possibility of drug error. 

tue COSVOU;esSlry this general 
proposition which I will come back to later which I 
tankers GaeMaAjOr Dillac OL Our theory in “the Hines 
case. If the case were a skyscraper this would be 
the footings for the skyscraper. 

SIDS doesn’t account for the presence 
of “digoxin so that in the end you Can talk about SIDS 
and all the wonderful theories as much as you want, 
but in the end the hospital is stuck with a significant 
amount of digoxin in this body that cannot be accounted 
POL 

We know that Drs. Rowe, Fowler, Rose 
and Bain all gave evidence that the incidents at home 
were critical to their view of sudden infant death 


syndrome. Dr. Rowe went so far as to say if the mother 
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hadn't intervened the child would have died. 
Dr. Fowler went so far as to say if the mother hadn't 
given resuscitation - well, you heard her aences 
sir. It doesn't appear to me the child would have 
died, at least it is not an obvious proposition, 
but that's beside the point. 

The real point is that Dr. Kauffman 
indicated that the incident at home as related in 
the chart was completely consistent with a number of 
things other than SIDS such as an arrhythmia, and we 
know this child had arrhythmias, and that is what probably 
happened at home. 

He said that the incident at home was 
not specific to sudden infant death syndrome either. 

With respect to Dr. Bain and then I 
would leave the question of SIDS. He is stuck with 
his own words when he was talking about a chart review, 
Stiiis Trees satisfactory", and was "second best". 

He also told us that the purpose of 
his study - the whole point in doing the study was to 
put himself in the shoes of the clinicians as they 
saw the cases back in 1980 and ‘81 to tell the 
hospital whether he would have done anything different, 
whether he would have come to any different conclusions 


and if that was his main purpose I suggest to you that 
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the report itself is really not relevant for your 
purposes. 

You are only interested in the cause of 
death; not whether the doctors should have had a 
different diagnosis, not whether they should have been 
on their warning, not whether they should have done 
anything differently. Those are things you can't 
report on. And therefore the Bain report can only be 
used,it may be tangentially you may take something 
CUEPOECLE. 

He also readily admitted that he had 
not had the opportunity to speak to the parents. He 
said taking one's own history is 95% of the diagnosis. 

Having gone that far the next question 
becomes what does the dig. data mean? 

Well, Dr. Spielberg and Dr. Bain said 
that it meant the child had probably received some 
digoxin during life. Those were the hospital experts. 
They admit it. 

In the opinion of Dr. Hastreiter what 
it means is that he had received one or more 
unprescribed doses during life. 

Dr. Kauffman's evidence goes much 
further. He says that what the levels mean was that 


there was "a substantial dose of digoxin given before 


ae 


vy 
ae \ ieeepeaal a baer Pe 
- as 52 won ft 
vintage 
Meteora. ansseees 


nigossamna hasnt g6a \padaisy' vied? ‘qs 

‘ges many apodds aed doris a (i) ent ite 

ed saw nl oe os mrbtererts hina, oh. s20qut 
— cots sci’ lara 4d sin. od heey 


32 to 300 


_ - [ 
. ial 


fist eae ihieake bale <i 
ont BINBIAQ 90. of Agee ot v4 Pelee. ai) Séenesoa 
aiseapeth afd 10 ve? ei Racteds nwa’ s’end on fist alee 

aetseogp sean Oris Wad daly soe oni van 
Trem Seen «226 ehh '2s0> s2)\v eomcesa 


Oine aieF 1.30 ber predieige ae ee | he 7 
| 
are bovlaces yissdetg ber blins S68) Jnseg i dats on : 
} | 
ehDjeqne Latsgeed sty staw eaonr Soil paizuh atxendsh neg - 


| | Sf 2.uibs  yort | wy 

| Sate yosteieeen 290 20 nbinddo ot! 17 a | 

; Sto 16 ety bev laos BOGS Said .c) srkay $4 

| jatiz BRESUG esenh bec cy sagarne 

| doom tenp sonabies ‘a nam tyox’ 210 

| dei? Wee oper. aleve suit, 2. eitw 756% eys2 oh Sida 
Steltsed revln ‘nite 18 OG Beek feisiesedos 2! ew = sid 


I 


24 


25 


RT aT 
nN A OT 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO 
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death, and a high probability that it contributed to 
death and a reasonable probability that it was given 
intentionally". 

The levels reported in the child 
conclusively in his view meant that he had received 
digoxin during life. 

Mr. Cimbura said that the levels were 
inconclusive with respect to fixed heart tissue 
because they were in the overlap range. They fell 
into both the therapeutic and the toxic range. 

He did, however, say that the mere 
presence of dig. in this child who was not prescribed 
Gigoxin vsanighnlyneronuiicant. 

He reported on his findings at Exhibit 
95A, B and C and as reproduced for you in Exhibit 423, 
the summary prepared by Miss Cronk, and he said that 
in his estimation the concentration of digoxin in 
fresh heart tissue would not have been less than 252 
nanograms per gram which he believed to be a very 
conservative estimate. I commend you to that evidence. 
I commend you to look at it. 

His basis for that estimation was 
very logical. It took into account the myriad of 
factors that you have to deal with in giving an opinion 


on digoxin, and I believe it was a perfectly reliable 
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methodology for making that estimate. 

His conclusion was Ena the child had 
unquestionably received dig. during life, and I have 
already indicated that the hospital's doctors, Bain 
and Spielberg, accept that. It was the evidence of 
Dr. Mirkin in this case that again there was a high 
index: of suspicion. naDr. Fay, likely cause of death, 
cducox in 

Dime deSasandicatedsthat a finding of 
digoxin requires an explanation and is a significant 
finding in that digoxin may have contributed to this 
child's death. 

That, sir, is what the levels mean, 
make no mistake about it. Don't be fooled by this 
debate about reliability of exhumed tissues and 
preserved tissues and fresh tissues and Substance X 
and the plethora of other things. That summary is 
what the experts say the levels mean and that is what 
EL submit you havesito, look mt- 

Now given that those are what the 
levels mean, what do the experts say with respect to 
digoxin intoxication as the cause of death? 

We know that Drs. Rose, Fowler and 
Rowe all indicated that subject to the debate amongst 


the pharmacologists Hines may very well have died from 
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1 

2 digoxin intoxication. They accept that. They can't 

3 tell us whether he did or he didn't. You have to look 

4 at the experts with respect to pharmacology. 

5 Dr o-mbecker indicatedmthat) it kdigoxin 

ye was found and if the findings are interpreted to mean 
digoxin intoxication, subject to the pharmacologic 
debate he would change his view with respect to the 

8 cause of death or the mechanism of death, but he would 

9 not change his pathological diagnosis. 

10 You had an interesting exchange with 

11 him. You said what would happen if a child had 

12 experienced a missed sudden infant death syndrome episode 

a during life and therefore chronic hypoxia and there- 
fore showed presence of your four pathological changes, 

si that was poison by digoxin. - Dr. Becker said, well, 

Ay the cause of death would be digoxin overdose but the 

16 terminal diagnosis would still be missed sudden infant 

17. death syndrome. 

18 Well, the terminal diagnosis, sir, 

19 with great respect, should be thrown into the waste 

20 basket. We are not interested in terminal diagnosis. 
The pathologists and the scientists may be extremely 

a interested in it. 

a MriSandeMrs . Hines aren! tuaaLeam not. 

23 I don't think you ought to be either. Let's not play 
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with words. 

What™wemare™=looking’at herevVis*the 
cause of death. Becker can't take back those words. 
If he is satisfied subject to pharmacologic debate 
that the levels mean what everyone says they mean, 
that he change his view on the cause of death. 

Dr. Becker also admitted with respect 
to the cause or mechanism of death and I take this 
up at the very tail end of my crosS-examination after 
CEP tLanally -oot=through my” thick ™skuledy the*distinction 
this man was making when he talked about pathological 
diagnosis with respect to the mechanism of death and 
then I based all my questions on tell me about this, 
thateana=the other thing as it relates to the 
mechanism of death, he admits that pathology alone 
can't tell you the cause of death but you have to look 
at all the other factors as well, and that is an 
important piece of evidence because that goes back 
to the standards that we were talking about. 

Dr. Bain agreed with Dr. Rowe - he 
didn't know what the dig. levels meant but he couldn't 
say definitively it was SIDS because subject to what 
those levels meant it might have been digoxin intoxi- 
cation, and he speciftically*sard* that he*couldn*t rule 
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Dr. Hastreiter's conclusion was as 
follows: that even on clinical grounds alone, forget 
dig., the possibility of a massive digoxin overdose 
was a good one. He said there was not sufficient 
evidence to say with certainty that digoxin caused 
the baby's death but that there was sufficient 
evidence to make it a "strong probability". 

Due to the presence of digoxin when 
it was not prescribed, Dr. Hastreiter felt that that 
was probably murder. He could not say with certainty 
what size the dose was but feels the levels reported 
in the fixed heart tissue were very high. He also 
testified that digoxin toxicity was a very high 
probability. 

Now Mr. Scott would say, well there 
vou oop Mn. tTobias;.themdoctorwsaidthescantti say 
with certainty that digoxin caused the baby's death. 
Almhescannsayere* thateitcis#asstrong probability, 
and you, Mr. Commissioner, can't reach a conclusion 
based on strong probability. And I say with the 
greatest respect to Mr. Scott that is ridiculous. 
You will never have in this case if you live to be 
42,0008 years oldi== - 

THE COMMISSIONER: A horrible thought. 


MR. TOBIAS: -- and if you spend every 
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TORONTO. ONTARIO 


day of those 4,000 years here listening to the experts 
and reading the transcripts and taking only breaks, 
Sir, tO oo tO tie medical library and osarche journals 
you will never have the smoking gun. It doesn't exist. 

THE COMMISSIONER: I think I have got 
to come to Mr. Scott's defense here somewhere. He 
didn't quite say I had to be absolutely certain. He 
Sara that te I~ thought, as I “understand it, “on “the 
balance of probabilities that the child died of 
digoxin poison I should say so. If I thought the 
child died from natural causes I should say so, but 
Diet ciara, KNOW, Li. were somewhere in the middle, 
merely suspicious, his proposition was that I should 
say nothing. 

MR. TOBIAS: L‘say antreply that if 
you are in the middle and you want to see which way 
the scales are being tipped, don't look for certainties. 
Look for the experts' conclusions with respect to 
probabilities, and if they make sense adopt them, and 
you can't get much stronger than a strong probability. 

The evidence of Dr. Kauffman again I 
underline was that there was a substantial dose of 
digoxin and anion. probabritty that it contributed ito 
death. So he goes I suppose even further than 


Dr. Hastreiter. 
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He also said that there was a reasonabl 
probability that it was intentionally given. And again 
he repeated his evidence about conduction probiens 
making the child more susceptible to digoxin toxicity. 

His evidence was that the combination 
of suddenness of death, characteristics of the 
terminal event and the findings of digoxin in post | 
mortem fixed tissues led to the conclusion that 
digoxin was probably, and again he used the word 


"probably". responsible for death. 
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You Know what Mr. Cimbura's conclusion 
was. He voted for probable murder. He does say, 
as acaveat that the levels obtained, in ans of and 
by themselves wereinconclusive. The fact that it 
was there, though, is significant. 
DreVMirkineattributedtarniigh, index 


Of Stispicion;, not only because of the dig:, but 


because of the presence of the bradycardia and 
apnea and that he felt -- I am sorry, Dr. Fay felt 
the likely cause was digoxin and he also voted to 
put it in the probable murder category. 

We have dealt, sir, with SIDS and 
we have dealt with digoxin intoxication. I would 
like to deal with sick sinus syndrome. It may 
seem that I am wasting your time, but I promise you, 
sir, that I will show you later why it is important.. 
Well, maybe I had better give you a hint of that 
now. 

IVsay-that'digoxanwor thateSiIps, Aas 


account for the presence of digoxin. Becker said 


to me in my cross-examination, well, how does 
aLrconim intoxication accouny for theifous pathological 
changes? If he had sick sinus syndrome, but died 


from digoxin, we would have the four changes there. 


Thats why i 4's" amportant ‘that’ we’ look at’ that 
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evidence. 

Dr. Rowe indicated, number one, no 
conduction study, can’t rule it out, the child may 
have had it. 


Number two, signs in his medical 


record of heart block which is objective evidence 
of sick sinus. 

Number three, there was evidence at 
North York General Hospital and on Becton to 
thie HoOspitadt for Sick Children, this child had 
heart block, had myocardial failure, which was not 
Seep Gout yOuudtun.o.C.,, DUEL TateNorth York 
General and, therefore, there was objective evidence 
of sick sinus syndrome. 

Dr. Fowler agreed that if there is 
NOnconductlon ‘study you can’t rule out Triple S, 
and you also, having periods of bradycardia and 
tachycardia, together with apnea, this was all 
consistent with conduction problems, therefore, 
there was a clinical history of conduction problems. 

Dr. Rose confirmed that. No conduction 


study, you can't rule it out, clinical symptoms are 


there. 
Dr. Becker, himself, admitted that 


another possibility to account for the tachycardia 
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in this case was a problem with the conduction 
system. 

Dr. Bain, again admitted the same 
evidence. Dr. Costigan gave evidence that he wanted 
to rule out conduction problems because he suspected 
them. Dr. Hastreiter agreed with all of those 
doctors that you can't aeere Out. eeLou just: don't 
know the conduction system, ourstudy was not done 
and here we have gotunderlying arrhythmias which 
make a diagnosis of sick sinus syndrome very likely. 

Dr. Kauffman again finds the two to 
One atrial ventricular block which Dr. Rowe had 
testified about. He sees the evidence of underlying 
illness and he sees the arrhythmias and he says 


that is consistent in every way with conduction 


problems. He thinks the child had conduction problems. 


Evidence has been given before this 
Commission::: that bradycardia is a common occurence 
in sick sinus syndrome. Dr. Rowe, Dr. Fowler and 
Br. ROSG all agreed with that. That°is part of’ sick 
Sinus syndrome, bradycardia. 

Now, if, as the expert evidence 


Suggests, this child was suffering from sick sinus 


syndrome, the periods of apnea, which were documented 


can be accounted for as a result of the episodes of 
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1 
2 bradycardia. Again, the doctors agreed with that, 
3 that apnea could be a result from the bradycardia. 
4 So in other words he has a conduction seobiae the 
P heart slows down and that in and of and by itself 
causes it to go into apnea. 
: Now, LI say that’ af ther periods» of 
j bradycardia which go along with the Triple S can 
8 count and are very common in accounting, then as 
9 a result of the apnea you would have a deprivation 
10 otyvoxygens.e#That is whatochronzce hypoxiavis and 
1 the changes that Dr. Becker had seen would be there, 
“ but then the child was given a digoxin overdose and I 
Becee Dr. Hastreiter, with sick sinus syndrome, in 
2 your opinion, would you have expected him to die. 
| from that and he said, no. 
15 |) Sir, if sudden infant death syndrome 
16 is not the answer, because it is not consistent 
17 with the dig. that was found and if dig. intoxication 
18 is the answer, because the weight of the evidence 
19 points in that direction, and is completely eee Coa 
PA with the changes that Dr. Becker saw -- 
THE COMMISSIONER: Whose evidence 
i was it that he would not be expected to die from 
ae sick sinus syndrome? 
23 MR. TOBIAS: Dr. Hastrieter. If you are 
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satisfied on that basis then you have only one more 


thing to decide: did he die from digoxin intoxication 


by. medication error... .I ould like to feel with 
elge bets 

I think we have to start by looking 
at what eosuld have happened. There are five possibil- 
ities: either that the digoxin was given by error 
during resuscitation; that it was given by mistake 
by someone thinking it was ampicillin; that it was 
given by mistake by someone thinking it was gentamicin 
that it was given by mistake by someone thinking it 


was some other drug; or that it wasn't given by mistake 


but it was given to the wrong baby and in that last 


scenario you have to look at two possibilities: it 
could have been given in the correct dose to the 
wrong baby or there could have been two mistakes 

to the wrong baby and in a greater amount than should 


have been given. I would like to canvass briefly 


those possibilities. 
During resuscitation you would have 
to have the digoxin on the crash cart and both 


Drs. Rose and Dr. Costigan indicated that it was 


not kept on the, crash,cart. 
Dr. Kobayashi, Dr. Hastreiter and | 
| 


Dr. Kauffman testified that during the Hines 
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1 
2 resuscitation effort, and based on their notes or 
3 their observations of the arrest note that Dr. 
& Costigan made, and which appears, sir, in the medical 
5 record at page 69, those observations lead them 
6 LO .Ene conciusion that during that resuscitation 
: effort the circulatory system was profoundly 

impaired and in Dr. Rona yeeniue opinion, hardly 
: WOLKLNG at. all. 
9| Dr. Spielberg taught us, at least I 
10 think it was Dr. Spielberg - someone taught us at 
11 some point throughout this proceeding -- that the 
12 circulatory system is the delivery system, transport 
13 system. 
14 Dr. Hastreiter and Dr. Kauffman had 

indicated the levels seen in Hines could not be accounted 

oe for by way of a mistaken administration of digoxin 
a given during resuscitation, because given the | 
17 impairment of the circulatory system there would 
18 simply not be sufficient distribution to the tissues 
19 to account for the levels seen. 
20 Could it have been given for ampicillin? 
71 Well, Drs. Hastreiter, Kauffman and Spielberg have 
+ all testified that this is very unlikely, because 

the obvious problem is the difference in the | 
a3 containers that the drugs | 
24 
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come in and, even more obvious than that, ampicillin 


is a powder and you have to dilute it in solution-- 
NOtea ite it, beomesorry, you have tolout it in 
solvent in order to make it liquid in order to give 
Poe OuClatalo not oa very Likely scenario at all. 
As well, if an error of that sort occurred the 
evidence has been that it was probably far more 
likely to have occurred on March 7th than on March 
6th, because March 6th we had the erie in a room 
by himself, in isolation. Now, could it have 
happened on the 7th? Well, it may have, but I say 
LOuvOumthis: the evidence clearly 1s that, digoxin 
AceaeMaccerLOLeTOutine, S-giVven at. 97:00. a.m.i,,at 
Sean 292 00s p.m. 

tf you look at the chart, page 83, 
and vou look at the medication record, there were 
seven drugs, or I shouldn't say seven ee oe neve 
were two drugs scheduled to be administered at 
seven times during March 7th, 1981. The only time 
aearudewase tO De given at, 9:00 a.m. Or p.m. Was 
the 9:00 p.m. administration of gentamicin. Now, 
it is possible that that could have been when the 
error happened but Dr. Hastreiter indicated that 
this was extremely unlikely, because digoxin and 


gentamicin come in strikingly different vials, and 
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you have seen, as an exhibit -- I can't remember 
whether it was 224 or 225 -- but you have seen an 
exhibit wherein vials of lanoxin and aes Oe 
gentamicin are before you. I think if you look at 
them you will be struckwiththe striking difference 
in those vials. 

As well, there is one last problem 
with the digoxin for ampicillin and the digoxin 
for gentamicin and that is this: you have to decide 
on the basis of the evidence before you. It is not 


your fault if evidence exists and it wasn't put 


forward. We all had an opportunity to call witnesses 


Now, there isn't a shread of evidence before you, 
not one, that the other four children, who were in 
neom. 43) on March, /th,.,1981,. .were.on digoxin. 
Before Mr. Scott, in his absence, 
starts.getting hot) under his.»collar.about»that, 
yes, the inference is there. There is no question 
about it, because this is a cardiac ward and a lot 
of the children were on digoxin. It is not a hard 


Matter to prove, not a hard matter to prove at all. 


| 
I have to believe that in the absence of calling that 


evidence it is just as fair to draw the inference 


that those children weren't on digoxin, and inferences 


aside, you still have to decide on the basis of the 
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evidence in the record, there is no evidence that 


any of them were on dig. 


igreiy ony thelopinionsoft pit Hastreiten 
regarding the possibility of confusing digoxin for 
gentamicin. Dr. Spielberg has testified, with 
respect to digoxin being mistaken with another drug, 
that this would be less likely to have occurred on 
March 6th, because the child was in isolation. There 
was no evidence, as I have said, to support the 
proposition that the other children were on digoxin 
and both Dr. Hastreiter and Dr. Kauffman had been 
giving evidence that the levels seen in the fixed 
tissue of Jordan Hines, were not consistent with 
one accidential administration of a maintenance 
dosesandsintDr.oKauffman's caseyhe went: further. He 
at first indicated to Miss Cronk that it might be 
consistent with a loading dose given by accident 
and then when I cross-examined him he said, no, it 
would not be accounted for by a single administration 
of a loading dose. 

Hastreiter said, with respect to 
a loading dose, that you might get these levels from 


an accidential administration, one loading dose 


but that in and of ‘itself is unlikely, because 


loading doses are not given at one time. They are 
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1 

2 broken into several administrations, so you would 

3 have to have multiple error. 

4 Again, for this reason, ddaeehe: 

: Hastreiter and Mirkin all testified that the drug 
error theory, in this case, forget generally, but 

si in this case, was extremely unlikely. 

7 Lastly, how about giving digoxin 

8 knowing that it is digoxin but to the wrong baby? 

9 Again, not a very good chance on Ward 6, More 

10 importantly, however ena Dr. Kauffman testified 

rl that to get the level seen in Hines one would need 

LE an error whereby the wrong dose was given to the 
wrong haby or there were -- in other words, it is 

= got to be not just a correct dose to the wrong baby, 

se Buc awaose, too n1 gn to™cheswrong baby or*there were 

15] several multiple administrations of the correct 

16 dose to the wrong baby. Both cases come to the 

ee same thing, multiple error and therefore unlikely. 

18 It must also be remembered, sir, that 

19 you have to look at this death against the back 
drop of the others and we know there were three 

i other babies not on digoxin. 

Zs It is extremely unlikely that the 

22 arucrerror, can account fOr digoxin in’ all of these 

23 babies, especially when again there has been no 
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evidence called by the Hospital to indicate that 
drug errors were occurring on other wards and in 
the presence of other nursing teams and AGeother 
times on a random basis. 

itaMisinny our-(hands)issir. 2cetcould 
probably finish up in about ten minutes. 

THE (COMMISSIONER*S Well ,~chethink Tt 
youuwoulds! Irthink)cthatiiis advisable, | 

MR. TOBIAS: This death has to be 
reviewed as a series and while hospital experts 
testified as to the likelihood, as the cause of death 
being sudden infant death syndrome, they had to 
acknowledge that it was at the very best a 
controversial diagnosis and one which is subject to 
much ongoing research and that which the state of 
knowledge is rudimentary. None of the hospital 
experts could definitively call it SIDS and aside 
from the pathological diagnosis of sudden infant 
death syndrome you have the problems with the clinical 
history and even the hospital experts had to recognize 
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2° 


1 
RIR/ko 2 On the other hand, each of the experts, 

3 with the exception of Dr. Nadas, from outside of the 

4 hospital give evidence with respect to sudden infant death 

5 syndrome as to the cause of death and rejected it as 

A a diagnosis of exclusion which wouldn't account for 
the history of admittance. 

: In particular, we must look at the 

8 argument of Drs. deSa, Kauffman and Hastreiter. Dr. 

9 deSa, as I have indicated, rejects out of hand that 

10 the changes seen at autopsy are specific to SIDS. His 

11 view is shared by Hastreiter and Kauffman. 

12 They add the clinical element to the 

i argument saying that this child had serious underlying 
illness. He was suffering from conduction problems. 

ma On the basis of the controversial 

ol nature of the diagnosis and the conflicting evidence 

16 and the admission made by the experts at the Hospital 

17 for Sick Children, and the complete lack of support 

18 by the diagnosis by any doctor outside the hospital, 

19 iecubmit., to.vousthat vou. cannot.on. a.balance of 

mo probabilities conclude that this child died of sudden 
infant death syndrome. 

a As Mr. Lamek so well stated it the 

23 other day, it unfortunately pits doctors in the 

23 hospital against the doctors outside of the hospital. 
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a RGKONTO. ONTARIO Tobias (Argument) 1891 
1 
2 None of us, with all the goodwill in the world, can 
3 fail to recognize that the hospital staff can't come 
4 here and give entirely, completely, one hundred per- 
5 cent objective evidence divorced entirely from their 
6 concern for that institution. 

Now, there are four explanations for 

/ death of Hines that are still in the running. -Triple 
2 S, sudden infant death syndrome, digoxin intoxication 
9 or some unknown cause. | 
10 We can't rule out the sick sinus 
11 syndrome because of the absence’ of a test on the 
12 conduction system, but it is clear that sick sinus 
3 syndrome doesn't account for the presence of digoxin 

in the baby. 
14 

With respect to sudden infant death 

af syndrome. It is a diagnosis of exclusion and neither 
16 Gdigosa necoxiel ty; ein’ the’ opinvon- of ‘Drie deSa, nor 
17 conduction problems, in the opinion of all the 
18 hospital experts, and Drs. Hastreiter and Kauffman, 
19 have been excluded. More importantly than any of 
20 those factors is the fact that if sudden infant death 

syndrome could account for the death, which is not 
* the case, it doesn't account for the presence of 
22 

digoxin. 
23 As well, Dr. Hastreiter says "Don't loo 
24 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Tobias (Argument) 1892 


just at the arrhythmias seen in the terminal events, 
look at the arrhythmias preceding the terminal events." 
Now, I won't deal with BAe ae to the 
unknown cause because there is nothing in support of 
that. It was justsea thought put | forwardby 
Dr. Fowler. 
With respect to digoxin intoxication, 


the evidence is clear. As stated by Dr. Cimbura and 


Dr. Spielberg, as well as the other experts from the 


hospital, the finding of dig. conclusively establishes 
that digoxin had been given during life. Dr. Kauffman 
and Dr. Hastreiter say that it could not have been 
given during resuscitation because of the lack of 
distribution we couldn't have got these readings. 

I also say that the levels could not 
bewaccounted for by one accidental administration of 
a maintenance dose nor of a loading dose. And in 
Hastreiter's case, "Yes, possibly a loading dose". 

But that is an extremely unlikely error. 

As well, Dr. Becker states and 
challenges me, as it were, saying that if it was 
digoxin intoxication, why the changes? Well, as I have 
Said, the changes can be accounted for due to chronic 
hypoxia caused by sick sinus syndrome. And it is 


clear on the record, and supported by all the cardiolog 
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ANGUS, STONEHOUSE & CO. LTD. TobLlas (Argument) 1893 


TORONTO, ONTARIO 


experts, that this child did have conduction problems 
and that that results in the bradycardia which in turn 
Brings on apuies, wisrch in turn brings on chronic 
hypoxia. 

The reference, sir, to Dr. Hastreiter 
specifically testifying that he would not have expected 
Hines to puce and to triple S is at Volume 81, page 76- 
Joy Or ine: 2o cto page 76794" ine "Lo. 

Now, I submit to you, Sir, given the 
high probability that the matics of death in this case 
was due to digoxin intoxication and due to the unlikeli 
ness, on a balance of probabilities, of it being given 
by error, the only rational conclusion that one can 
draw is that this child died from an intentional 
administration of a dose in sufficient quantities to 
cause death. 

Torcome tomanother conclusion, i think, 
is to place too much reliance on Dr. Becker's diagnosis 
because Dr. Becker's diagnosis in the end is based upon 
findings that are not universally accepted. And, as 
well with respect to be here Be is based upon an 
academic theory. When you compare that to Dr. deSa's 
evidence you have to prefer Dr. deSa's evidence. 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Tobias (Argument) 1894 


at this case is to take the opinion, which is supported 
by Dr. Becker and Dr. Bain on the one hand, and compare 
it to the contrary view which is supported by Dr. deSa, 
Hastreiter and Kauffman. 

The view of Dr. Becker and Dr. Bain is 
that the child showed changes at autopsy which were 
consistent in every way with SIDS. And he shows the 
clinical history which is consistent with SIDS 
episodes and was, therefore, at higher risk of dying 
from that syndrome. 

And in the final analysis, given all 
that I have said, the argument must fail because it 
Simply doesn't account £3% the presence of digoxin, 
nor the history of the type of arrhythmias. On the 
other hand, the views of deSa, Kauffman and Hastreiter 
that there is compelling evidence - sorry - or that 
there is no compelling evidence of sudden infant 
death syndrome. However, the presence of digoxin 
in the tissues accounts for the death by way of an 
unprescribed dose, intentionally given. 

In this scenario we can account for 
Dr. Becker's findings which are, in every way, 
consistent with the sick sinus syndrome which can in 
turn, aS I said before, cause the chronic hypoxia 


which would show up on the autopsy. 
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ANGUS, STONEHOUSE & CO. LTO. TOblTas (Argument) 1895 


TORONTO, ONTARIO 


2 


1 

2 In short, sudden infant death syndrome 

3 is incompatible with the clinical history and the 

4 digoxin findings. Whereas digoxin fyewre easly By 

5 combination with the triple S argument is entirely 

Z compatible with the clinical history and the post 
mortem findings in the tissue and the findings at 

/ autopsy. 

2 So, for all of those reasons, I would 

9 submit to you that the vast weight of evidence in this 

10 case can lead to no other conclusion, on a balance of 

41 probabilities, than that death..in -the.:case of Jordan 

12 Hines was caused by an unprescribed dose of digoxin 

ne given during life intentionally, and in sufficient 
quantities that it produced death. 

_ ines (yOu, sir. 

| THE COMMISSIONER: Thank you, 

16 Mr. Tobias. 

17 Well, I think we will rise now to 

18 oe eee econ seere Ener —— 

19 MR. LABOW: Mr. Commissioner, can I 

a indicate to you that Mr. Shanahan will go next and 
Mr. Olah expects to follow him and be the rest of 

at the day. 

be THE COMMISSIONER: Yess eAL Li riagnt. 

23 Mieanksyou-. 62:50, 1° take it. Will that cause us-somée 
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ANGUS, STONEHOUSE & CO. LTD. 1896 
TORONTO. ONTARIO 


problems? 

MR. LABOW: No. At the very worst 
Mr. Shanahan will be a little early. | 

THE COMMISSIONER: Yes. I didn't mean 
that so much, but Mr. Olah is threatening to take the 
rest of the day. 

MR. LABOW: Yes, he should still 
Lina sii. 

THE COMMISSIONER: Yes. All right. 


--- Luncheon recess 
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ANGUS, STONEHOUSE & CO. LTD. Shanahan (Argument) 1897 


TORONTO. ONTARIO 


---Upon resuming at 2:30 p.m. 
THE COMMISSIONER: Yes, Mr. Shanahan. 
MR. SHANAHAN: Yes, Mr. Commissioner. 
Mr. Olah was here earlier, sir, and 
he spoke with me and asked that he be permitted to 
go last. He says he is going to show up around three 
o'clock and he will be ready then. I will filibuster 
Unt thent iio lecan. 
THE COMMISSIONER: Ba: wea Gina. 
MR. SHANAHAN: Sir, I wasn't here when - 
THE COMMISSIONER: He is taking over 
<LoOm. Vous 
ARGUMENT BY MR. SHANAHAN: 

I wasn't here, sir, when Mr. Tobias mad 
his opening so I don't know whether this comment holds 
true for hin, but I note that the -lawyers for the parents 
so far, Sir, asl have, heard Le enave nor eee LO WOU 
their appreciation for the-manner in which this Commission 
has been handled. And I think, sir, at the outset that 
specifically my two clients have asked me to convey 
tonvou mnoteondw, i tieeand we might, says thateMr Lombard 
has personally conveyed to the Attorney General, as 
Guns Wave ttietactwas. gratetul for the whole Commissio 
and the ambit and the scope of it. 


He has as well instructed me and as has 
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TORONTO, ONTARIO 


1 
2 Mrs. UawsOn, to “convey to you,*sixn, “thertactiithatryou 
3 have granted them standing. You made that standing, 
4 sir, something meaningful by the way in which you 
assisted Counsel. That, sir, is something that they 
: are eternally grateful for. The Commission has been 
: useful for them, sir. It has let them know a great 
7 deal about what happened during that time period. 
8 I might say, sir, more than them I 
9 have been here and you have tolerated my many goings 
10 and comings here. But when I have been here, sir, 
I I might say to you that I have found that you have 
been fair and even handed in all your handling of this 
ss Maccer, 
13 
I might say after the Court of Appeal 
14 ruling even then, sir, when it perplexed us for the 
15 | days  Mwines you have taken a generous anda 
16 liberal interpretation so the parents would still be 


All is well that ‘ends’ well, sir. We 
differed, you and I, with respect to the standing 
Of Phase “lt, but I"hopeysiny inita tfew months time I 
will still be here, still addressing you and making 
submissions about that. 

At itheVoutset, srw, 5 ethinkiimany 


Counsel have addressed you with respect to evidentiary 


24 


17 able to gee and hear what went on here. 
25 


_ 
£ 


Se Ca ee 


tO 6 los 


ks , Choe Coa ferro od idewed 
7 a | 
pate ne be 7 ae, arov <paibnese i 


. dey dod ng vei aiid 
y 


cat 


? p~ 
* a = 
| = 
i 4 
a 
A 
>| ! 
Le ae) if 
{ = 
= (ol 
* 
wd be tom 


aw 6s 


) Pa f 

? sb Cee 

1 re af 

1} j 

ues 

ayvl+ 
az 

' ry" 
he 
~eaae 


i tel ow 


pi tipnctya “jis 


T ema 


4. 


poksor hos 


ABI shed igts ry ‘ate meets 
Lay rT) 14 Vs £) "5 F 
Yselempoerot ost | eepniets Bab see 


} 


‘ 
easton |W 


poy 


Sed, pics see ai 


4 
=e 
| i 
i 
> 
7 
Io) P 
S150 al 
SONS 3h 
zi | > Bf 
14 JSsuesT 
ad 
ao 
> &, its R 


Py pdese 26 


af 


+ 


dd 


bury 


e 


Ae - 
ri 


¥ =o 


A-3 


24 


25 


ANGUS, STONEHOUSE & CO. LTD. Shanahan (Argument) 1899 


TORONTO, ONTARIO 


issues. After 11 months, of going through circum- 
stances surrounding the various children, that they 
have I suppose in a spirit of humility, they StL, 
though, sir, have asked you to direct your mind as 
to the approach that you will take, the various 
types of evidences, the totality of the evidence, 
the inferences that you can draw and some of them 
have spoken to you about the burdens that you must 
bear in mind. | 

i, asin, took-Dicknowtthis ground has 
been covered and I will try not to plough the same 
field, -but. ly, siuxsiwish “to put sto “yow my ‘considerations 
with respect to some of these evidentiary matters. 

One, sir, that arises at the outset 
is the use to be made of the patterns.themselves. 
uit think Nee Lamek had a view on that, and I think 
there were other opinions expressed by other individual 
with respect to that. 

L ear aisayt toryour that’ really the 
most fundamental and undisputed pattern here is the 
stunning rise in the deaths on the ward during that 
time. 

The rest, sir, are features of that 
pattern. The ward, the night, the age of the children, 


the team, they are features, sir, but the most 
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fundamental aspect (it is really self-defining) it 
tells us this epidemic is an epidemic and this 
epidemic began in June and ended in March. 

Ttetellssus,sSir .—-.it, really cries 
out for answers - the scope of it, the magnitude of 
the number of deaths. 

What may, sir, have been intuition 
at the time as nurses and doctors to some extent 
commented and realized the rising wees of deaths, 
tcenas sir, now as we look back, it has quite 
clearly, sir, become an undisputed fact that there 
was a rise in deaths. The Atlanta Report confirmed 
Meander. Gilmour—Bryson, confirmed it. 

Dr. Rowe indicated much the same that 
there were many, many patients died and that they 
did Roeeiie in that rate as he experienced on the 
ward either in surgery or in ICU. | 

The features of the pattern that 
come from that, sir, are features that we have seen 
andjacsat,— le SUbMit. to vou that, in, fact, they, are 
useful and will be extremely useful in marginal 
cases to decide on a level of suspicion that you 
attach..to, the cause. of death. 

And that, sir, really dovetails with 


a child who died in that pattern exemplifying all 
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AA.5 
1 
2 the features of that pattern, and died, sir, with 
3 a toxicological certainty that the cause of death 
4 was digoxin and the effect that child's each 
5 should have on the time period, and that is Justin 
Z Cook's death. 
2) Justin Cook, sir, with respect, 
: there is no doubt whatsoever about the digoxin that 
6 was found by the means of Dr. Cimbura's methodology 
9 that we are dealing with pure digoxin, sir - no 
10 question that Justin Cook, with respect, was 
11 murdered;@andeat vyouscomesitos thatefinding,dsiry,hat 
12 casts a shadow and a pall over all of the previous 
13 36 deaths. 
BUC esir Swithiirespect co Cooked 
ss respectfully suggest™to your there: are’ other attendant 
Poul circumstances that happened in the month of March, 
16 with respect, to even give Cook a greater 
17 significance. Mr. Labow went through some of this. 
18 Nine died in nine working days, sir. 
19 A total of ten died as I recollect in the whole month. 
20 Dealing with any kind of numbers that were seen 
before were ten to die in a month tongupemrod:, sir, 
a is absolutely outrageous. 
There were, sir, two dying with 
23 normal hearts, anatomically normal hearts. There 
24 
25 
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TORONTO, ONTARIO 


were, sir, two who died who were subsequently found 
to have digoxin and digoxin was not even prescribed 
for them. 

One of them I understand, sir, was 
the fact that digoxin was even contraindicated. That 
would be Cook, sir. 

Cook dies, sir, after a general hue 
and cry over the issue of digoxin. He dies, sir, 
in spite of the fact there has been increased 
security with respect to digoxin. He dies in spite 
of the fact that Pacsai has already started - the 
issues around Pacsai's death already starting to 
raise their head. 

Hesates  2Si resi?) spite of all the 
above he dies, sir, as I say numerically nine in nine 
days, two with normal hearts, he with digoxin not 
prescribed, he with digoxin when it is contraindicated. 

When you look at Cook, sir, not only 
the certainty we have with respect to the toxicological 
information, when you look at Cook, sir, in relation 
to all the other attendant circumstances, you really 
come to the conclusion, sir, where there was a 
Situation here where a person or persons had really 
now become so bad minded enough or perverse enough 


that they were ready to persevere in spite of all 
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TORONTO, ONTARIO 


these circumstances and to see through whatever 
scheme or plan they had with respect to deliberately 
giving this child an overdose of digoxin. | 

As well, sir, with respect, Cook 
gives a new meaning to the pattern that we discussed. 
Whereas before I had said to you, sir, the most 
fundamental pattern is the macnamede Of the rise in 
deaths. 

Then, sir, when Cook as we see enjoys 
they icatures or shares the features of the ward 
association, death at night, death with a certain 
team, all the other factors we have seen, Cook then 
takes those factors, sir, and with respect with a 
certain loss of innocence. Now those features, sir, 
which may be neutral if you like, if you like - 
certainly if there were error and things of that 
nature they would be random, the pattern itself may 
be suspicious, .but Cook, sir, galvanized that. 

Cook, sir, clearly then shows that 


pattern does have meaning and the meaning, sir, is 


nothing other than sinister. 


As*well-as*that;*sir,* there rsa 
certain loss of innocence insofar as it leads you to 
the conclusion that in that Hospital, committed to 


the care of children and that staff, committed to the 
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TORONTO, ONTARIO 


care of children, that someone there or some person 
or persons there that would normally be dedicated to 
the care of these children, would be the custodians 
of these children, someone there now as difficult as 
that result may be to accept, clearly someone has 
formed that purpose, has the ability to carry it out 
and as I say, had this single-mindedness to see it 
through. 

And that, sir, when you accept that 
proposition in March, after ten deaths in a month, 
and all the other circumstances, when you accept it 
after nine months, when you accept it after thirty- 
six deaths and you realize that Cook shared the 
pattern, that, sir, with respect casts a shadow or 
a pall back over the other thirty-six deaths. 

AOC woh 2 it No Se Lt wo) not be 
definitive of the issue, but in those deaths where 
toxicology may be neutral where other aspects may 
not be as strong as you like, Cook in the surrounding 
circumstances and what his death means to the 
Hospital staff and what-have-you, with respect, sir, 
Cook's death and what Cook's death reveals can be 
used by you with respect to you gaining an index 
of suspicion regarding these deaths. 


Cook, sir, provides you I would 
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submit with a natural perspective for a natural 
starting off point. He doesn't die as the first 
death which you might, sir, look forward to deaths, 
or in the middle where you would look behind you. 
Cook is the last and Cook is the most certain. Cook 
has the vantage point with respect through which you 
look back on that time frame. It has gone from us. 
You look back on .it in hindsight in any event and I 
suggest to you Cook is in the unique position of 
being last but also the most certain. 

Pr yOuncans OOk chrougn that sir, ‘and 
draw the conclusion, sir, that I suggest you draw 
in fact Cook goes a great way to assist you in those 
children who may occupy the middle ground. 

Thatet lows: again, © Sir,e1nto va 
discussion that many have had with you with respect 
Romstandard, Of proct your are to apply. I submit to 
YOu, sit, quite; clearly by definition you are not 
in a civil trial and you are not bound by even 
establishing matters on a balance of probabilities. 
You are not in a criminal trial; we have been told 
that. We have been warned about that. Certainly, sir, 
you do not have to approach the burden of proof 
beyond a reasonable doubt. 


There is, sir, because this Commission, 
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because of the formalities of trial procedure, civil . 
or criminal have been put aside, with respect, sir, 
because of that there is no prescribed formal burden 


that you must meet. 
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TORONTO, ONTARIO 


1 
‘RD/ko Z There is no burden, there is no onus on any party. 

3 There is through Commission Counsel a complete airing 
4 efetherfactsyputnbeforenyou,«siz, andshyou,;ssifrynare 
5 to judge them. 

We, Sir, act for various interests. 
: We are at times adverse, we advance our client's 
: interests, we question with a view to getting to the 
8 bottom ofithe matter, but youresinz, have nosinterest. 
9 Beyond that you, sir, have the burden, if you like, 
10 of a duty, the obligation to synthesize all of that 
11 evidence, to analyze that evidence and to come to an 
12 honest judgment. fn think that, msi, tsyrealLbyethe 
Fe only onus you have is to use your common sense, to 

approach it, sir, directly and honestly and to come 
“ tO@sgansanswerie Aspdifficult) sin, as all the evidence 
15) may be to analyze, my clients wish you to grasp the 
16 nettle, if you like, to address the issues and not to 
17 adOpisany binstruetions;ysiry; that mightesuggest to you 
18 where things are difficult or gray or hazy and, in 
19 Race you leave them there and you don't approach the 
issue. 

20 

Sir, in terms of weighing the evidence, 
Se I would ask you, as I am sure you, will, to be mindful 
= of a number of aspects. One, sir, is that many experts 
23 have come before you, but I would suggest to you, sir, 
24 
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that one group of experts also enjoy a dual function 
and, as a result of enjoying that dual function, sir, 

I think the weight you must give to their evidence must 
be very carefully chosen. 

The Hospital has brought forward people 
here who really enjoy a unique position. Their 
evidence, in some respects, sir, must be given a 
unique weight, because they are the very people who 
saw these children, and I am not dealing now with old 
medical records. They saw them, dealt with them and 
they assisted these children and they came to opinions 
on these children. That, sir, maybe gives them an 
especially useful vantage point. 7 

But in another aspect, sir, I think 
you have to be mindful of the undisputed fact that they 
are players in this drama, sir. They are part of the 
dramatis personae here of this whole epidemic period. 
TE wouldrbetanhuman}; sir,oat theysdidn'trarrave*at 
conclusions here, and from a human point of view not 
wish to be moved back. It would be inhuman sir if 
there wasn't a natural entrenching of their positions. 
It would be inhuman, sir, that their actions and that 
of the hospital they worked for coming under scrutiny, 
as it has here, that there wouldn't be a certain, if 


you like, defensiveness about their position. They do 
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come to us aS experts. I didn't see, Sir, or view any 
overt signs that their professional judgment was 
elouded@by, theirvpositron.*' Lf think, Sir; as: well; you 
could note to aman, Dr. Rowe, for instance, I would 
submit to you, kindly to him, that there were 
certainly, over the long scope of the evidence, nt 

felt there were times that he and others were 
SNerencheds inerheir position and Teattributed that, 
Sir, and I submit that to you, that you should as well 
be mindful that they . were actors in this drama and 
that certainly has to go to the weight of their 
evidence. 

As well as that, sir, at times experts, 
if you like, have been played off against each other, 
That caused me a problem when I was first addressing 
this, especially between cardiologists and pharma- 
cologists, Bear in mind, sir, at times when 
Dr. Hastreiter would say one thing why ‘Dr. Kauffman 
wouldn't be sol'certain. » Ivam mindful then, as <I. came 
to the end of it, and I think I have the answer for 
you to some extent, and that is obviously Dr. Kauffman 
at times was looking at and came into full bloom when 
he had toxicology"data. “Uhat was his «forum. He 
wasn't per se a cardiologist. He wasn't getting into 


that systematic and clinical assessment. He was 
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25 


1 

2 looking for toxicology. When he had it he could 

3 interpret it and he could tell us routes and times and he 

4 could tell us the amounts and he could ES us the 

5 effects. Therefore, sir, when he came to other 
children where he was less certain I don't think, sir, 

: it was a suggestion overall that he couldn't say about 

i Gigoxin intoxication. He was simply saying that in 

8 his; area of expertise he, lacked. the data. 

9 Conversely, in terms of Dr. Hastreiter, 

10 when he could quite honestly say that the symptoms, 

il that the clinical assessments were reasonably neutral. 

rv Even when we come to Kauffman or Mirkin -- I am not 
calling them doctors here for no lack of respect, but 

2 Kauffman or Mirkin would come in here and could be 

is more certain because of the toxicology which they had 

15 |, which was their area of expertise. 

16 VYOUsnGiLivewLileasvyntnesaze allyof that 

17 and that is why I say to you, sir, here in dealing with 

18 the experts here that you will, sir, have to, you can 

19 andunave. to, VOUTGO ate ingaycivilotrial and vyou-.do it 
INaAdinVeihiadsy SibywVOUs.can eacceptapart,~or-alleand.yvyou 

si can reject part or all of any of their evidence, sir. 

u Another aspect, sir, is that I think 

22 it was urged upon you, I don't think in so many words, 

23 but I think the net effect was that if you needed a 

24 
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degree of assurance, Sir, that really approached it, 

nny oul uke, ly thotightiwath scientific certainty. 

I am suggesting to you that would not be accepted by 
you. It would immobilize you, sir, and it would 
neutralize you completely. I would submit to you, 

Sir, that that approach was the chief roadblock 
discerning the underlying causes of this epidemic 
period atthe time. It was this approach, if you like, 
that led really to the true causes of these deaths and 
tie! Gre tcauce iofithesexclusterings wand ipatterns really 
being missed. 

‘The queries of the nurses, sir, were 
soothed by medical explanations. We had put forward 
the fact that it was understaffing and there was 
clustering, a scientific phenomenon seen as clustering. 
The deaths were treated in isolation. There was never 
an overview, never an individual or individuals 
standing back and looking at that broader pattern, that 
broader set of events. 

beipisin, iswwouldrsubmat: toiyow«he 
whole broader picture were then resorted to, the use 
of the patterns, if you like, sir, the features of 
these deaths. These theories that were then offering 
cold comfort to people, such as errors, and as I Say, 


such as understaffing and what have you, with respect, 
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2 


1 
2 Sir, these explanations would have been seen to be 
3 wanting and to be lacking. 
4 There were warning signs along the way, 
5 Sir. There was the Estrella reading which the 
* Scientists dismissed and thought was an artifact. 
There was around the same time a surgeon's letter; 
j I think there is an exhibit here, the exhibit was 64 
8 on December 15, 1980 Dr. Trusler, I think it was, wrote 
9 to Dr. Rowe about 15 or 20 deaths and what have you 
10 and indicated that surgery was successful, that they 
11 were dying on the ward. It was, sir, a problem with 
“42 the nurses repeated concerns, returning to the doctors 
Pe looking for explanations and it was the problem of 
Baby Taylor, yet again, sir, there was the resorting. 
"I to these explanations, dealing with the children 
- individually and then giving scientific explanations 
16 which seemed to offer comfort to the ordinary 
17 individual. 
18 Pian submitting to*you,"sir, ‘that’ "you 
19 don't deal with them in isolation, that you see the 
20 broader scope and pattern and I am suggesting to you, 
sir, that you don't have to look for scientific 
a eertainty “here *you won't find@vt,\'’sir.-'Lt will 
ree neutralize you. 
23 There may have been blinkers on then, 
24 
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ANGUS, STONEHOUSE & CO. LTD. Shanahan (Argument) 1913 


TORONTO, ONTARIO 


BB 7 sir, unwittingly, because they were preoccupied with 
One death, as it arose and there may have unwittingly 
have been a certain myopia that set in. If you adopt, 
SUE; those guidelines you will consciously then be 


putting yourself in a position where you are linking 


yourself, aligning yourself to a mass of evidence 


that is relevant, it is corroborative, supportive, 
Sir, of the goings on there being other than natural 
deaths: arid}. tinefact}) having sinister causes. 

Sir, with respect then to the specific 
babies that 1 Packhetor tl twouldaliketorttrmmhyoun sir 
to the child, Lombardo. 

You have ample charts in front of you, 
sir, and through Miss Cronk and through the hospital 
and through Mr. Percival, sir, you have more than 
enough telling you the times and dates, but if I can 
just sum up for You hére;@serfrand -Deamijgustagoing to 
sum up those features which I think, sir, will lead 


you to the conclusion that I wish to draw about that 


death. 

The child, sir, died foursquare within 
the features of the patterns that we have looked at. 
The child died at™4200intthe morning/y@sir.» Dtsdied 
on 4A. It died, sir, where so many of these deaths 


were repeating themselves in Room 418. It died on 
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ANGUS, STONEHOUSE & CO. LTD. Shanahan (Argument) 1914 


TORONTO, ONTARIO 


December 23rd, 10 days old. The child had been operate 
on, Sir. The operation was successful. There is no 
suggestion, sir, that this child was subject to heroic 
surgery, palliative surgery at all. The child was 
assessed and had a repairable feature. It was operated 
on. and it survived@*that?tsint 

In the medical records there is a 
report, sir, of that operations] Thatvureport, sir, has 
a life of its own and is written, Signed on the day 
that this operation was done and reveals a state of 
mind of that person at that particular point in time 
and in the medical records, sir, at page 75 is a 
discussion of the operative procedure. 

Under the heading, sir, of Operative 
Procedure, about. the fourth line in: 

"The size of the main P.A. was 4 

mms in diameter. The size was too 

small to work with a prosthetic 

graft as we had expected to do. 

So we decided to do a window between 

the ascending aorta and the P.A. 

We did it in the usual way, and the 

lumen of this window was 2.5 mms. 

We noticed an improvement in the 


systemic pO2 rising from 27 to 47. 
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yA 


1 

2 "Then the pericardium was closed, 

3 and after careful hemostasis and 

4 inserting chest tubes in the 

5 anterior mediastinum and right 

i chest, the patient was closed in 
the usual manner. 

} She was sent to the I.C.U. in 

8 good hemodynamic status." 

9 To summarize the child and her 

10 defects and the operation, an arterial window between 

a the ascending aorta and the main P.A. - pulmonary 

12 artery - gives the diameter and said that she under- 

a went this operation without problems. 

14 

15 Shar ae 
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TORONTO, ONTARIO 


Shevdidgasins slwwouldesuggest tonyoufasir ,athat 
she was on an improving course. The Stephanie 
Lombardo, sir, wasn't just, she wasn't nearest ace 
she was improving, sir. She moves along, sir, in 
the normal anticipated time and is transferred from 


I.C.U. to the ward. Transfered,sir, on December 22nd. 


And, sir, she had transferred on the basis of another | 
note that is in that medical record, Sir. And Gist ot 
turn you to that very briefly./Jica transfer note, 

I think, done by Dr. Jedeikin and appearing, sir, 
at page 38. 

That ‘transfer note "siz, esums up her 
position. Sir, in there are the features that 
clearly show the improvement that this child had 
made since the operation have occurred. 

indicatd ongthatethewchildais: ina= 
line 4, in the heavy dark writing around the middle 
of the page, sir - is that she is stable and on 
40. .per.cent.,.oxygen, PasOnw<ds) in the)40"'s, U.0. »which 


isuthesurinary 1ousputy. Largood. esier icotoun isjiipink. | 


She is dusky when she cries. She is not in distress. 
Jumping down, sir. The child's 
colouring is good and her p.O. #2 is up - that is an 


arrow pointing upwards. So, one must assume reasonable 


| 
shunt of function... = Nutrition dis-there’.~ She es a | 
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TORONTO, ONTARIO 


candidate, it says in the last line, for transfer to 
the ward. 

Sir, that the evidence is that the 
Operation is successful. The evidence is with 
respect to her P.O. 2 ratings and the fact that the 
child has good air entry and that the shunt, itself, 
is opened. 

she is feeding well, sir. . She is not 
on oxygen on the day that she died, sir. She is 
pink in one ear and that would suggest, sir, that 
there is good oxygenation in the blood. She is not 
Gnd. apo hoes: NOC On wany. other medication, 
Sir, other Deets heparin. I would suggest to you, 
sir, that is indicative of the fact that there is 
no generalldisease. There is no suggestion of 
infection in the lungs, or whatever we have seen in 
many of the other children. 

The child, sir, has done well. She 
has been taken off intravenous. She is feeding from 


her bottle/so_that she can) now take formula, sir. 


Her colour, her oxygen, all are good. She then, Sin, 


comes to the ward. Her change is sudden. It is 
sharp. It is unexpected and it is ward associated, 
SLY. 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Shanahan (Argument) 


damaging. It is as if, sir, when Lombardo arrived 
on the ward she were almost marked for death because 
within hours, sir, - really the very first shift 
that is going to see her through. She arrives, 
PUunderstana, around 1d -day-anda~on *thewriareceruil 
SHYTC/ =rromey.c0 Co crock Onwards. rt -Us sas *if ~that 
child had been picked. That Gimeva, -imsprce -of How 
well she had done, falls off the end of the table . 

Her trauma symptoms, sir, with respect 
display classic symptoms of all the children that 
are suspicious gets here and specifically, sir, of 
argoxin Inctoxrcatron. 

She is babe ses shallow breathing, 
her apex becomes irregular, she is bradycardic,she 
is cyanotic, she vomits,she has ventricular fibrillation. 
She goes into cardiac arrest. 

Ward too busy, sir, the suggestion that 
there might be understaffing? Not so with Stephanie 
Lombardo, sir. As you have heard, it was Christmas 
time. Most of the children were sent home. There 
was a reduced ward population. The nursing load, 
sir, there has never been a breathe or a hint or 


a suggestion, in fact, they were understaffed. 


With respect to her surgery, itself. 


There is no suggestion that it was in any way 
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TORONTO, ONTARIO 


heroic. Apparently, her surgery, she was a fit 
candidate and she survived it well. 

With respect to the final events, 
Sir. Lombardo didn't go quietly into the night. 
Inspite, sir, of heroic efforts of resuscitation 
again,she displayed another feature that all of the 
other children have all displayed, that is the 
downward decline, sir, that was just irreversible. 
And inspite of all the resuscitation attempts, a 
child that has done so well, that she graduated from 
I.C.U. to the ward, was doing so well during the 
day, removed her I.V. line, feeding well and stable; 
that child, sir, cannot be resuscitated despite 
all the heroic méasures. Her toxicology, sir, then 
provides us with the second piece of evidence with 
respect to her cause of death. I want you to bear 
in minds eLL@yourPwoutld, -siry-thatvas IT thave-~stated 
in terms of this toxicology that she is not on 
augoxinverin fact, it. was indicated that digoxin w 
would be contraindicative for her. As I understood 
that, sir, her heart condition was such that she 
would be uniquely sensitive - distinctly sensitive 
to digoxin and its effects,be it in a normal therapeu 
dose, be it in any toxic overdose whatsoever. 


The reading, sir, I think you have 
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TORONTO, ONTARIO 


had put before you there, in Exhibit 95, but I 
prefer, if you like, the exhibit that Miss Cronk 
put in just recently, Exhibit 423, in which she 
set out in there for you the reading with respect 
to Stephanie Lombardo. 


Lombardo, sir, not being on digoxin, 


was never tested for digoxin in life. Post mortem, 
Sir, we have only exhumed tissue. The number, sir, 
as you can see, from that exhibit -- if you have it 
located’ -= Lombardo’ is on pageji4, sir. And;,"you 
have there ranging seven samples, Sir,of chest 
fluid, heart tissue, lung tissue, muscle, and small 
bowel. One, sir, was a fluid. The others were 
fluid tissues. The heart tissues, sir, from the 
septum to the ventricle were analysed, sir, by a 
methodology ‘and a technique which, with the greatest 
of respect,has put beyond all doubt whether in 


fact we are dealing with pure digoxin or any other 


substance. 

* Those, Sir, the chest fluid, the 
heart tissue were all analysed, sir, by IRA, HPLC ae 
Mass spectrometry after IRA again. 


T= supmit CoO-s/70u,. sir the method ot 
establishing qualitatively here the presence of 
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digoxin, it is pure“digoxin,”and> 1 think" the’ evidence 
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Shanahan (Argument) Loon 


TORONTO. ONTARIO 


Shows that Spielberg, Mirkin, Kauffman, all agree 


that Cimbura's tests were done in that fashion that, 
in fact, it revealed pure digoxin .. As well as that, 
Sir, the recent conference at the Hospital, I 
think, clearly laid to rest any concern on their 

part that the methodology, sir, revealed pure digoxin 
and it was really beyond guestion. 

What, Sir, then did that lead Dr. 
Hastreiter to say about the significance of Stephanie 
Lombardo's condition? If I might, I would like to 
read that to you, sir. Dr. Hastreiter, .sir;, was 
speaking about these matters in Volume 76, at page 
6787, and continuing, as to what he interpreted the 
readings to be for Stephanie Lombardo. 

First oh mes MT, PONS g YEE ie eri A ot ol he aro khn 
the chest fluids were blood he thought it would 
certainly indicate digoxin poisoning. 

Mr. Lamek put that directly to him 
and he said, "right". He said - the question then 
put to him was : 

"You then referred to the recorded 

tissue concentrations which clearly 

was also very high and which at that 
time had they been measured in fresh 
tissue would be strongly suggestive 


of poisoning. 
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TORONTO, ONTARIO 


And here, sir, 


On the other hand, you recognized 


in your evidence that dehydration and 


dessication of the tissues may have 
served to elevate that digoxin 
concentrations, but you were still abel = 
clined to regard the digoxin levels 

in the exhumed tissues as pointed to 
the probability that a child had 
received an overdose of elbkefepiahely ieivae 
VousCOULGN, t,. VOus sald, arrive at that 
conclusion with any absolute certainty 
COTS Cir. 

Q. Have I reasonably summarized what 
you recall your evidence to have been? 
is the most important part: 

"Are you still of those same views 
with respect to the toxicological 


data in the case of Stephanie 


Lombardo? 
A. Yes. I had some reservations about 
the source, the quality of the fluid. 
OR Paes 

A. And what it was, whether it was : 
contaminated or not. I was concerned | 


about our lack of experience with 
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TORONTO, ONTARIO 


He said, 


again, 


exhumed tissues, and the fact that 
possibly, dehydrationyore drying, of the 
tissues could have concentrated 
digoxin and made it up here higher 
than it actually was. However, it 
would be very, very difficult to 
explain, even if his levels were 
within a therapeutic range, you know, 
why would they be there and this 
child was not prescribed digoxin. 
Not. only, that ,«but.if the child had 
accidentially received one dose of 
digoxin you would not expect to have 
even thera€peutic levels in the tissues 
and certainly not in the fluid if 
it were blood, and of course, we don't 
know exactly about that." 

in answer to Mr. Lamek: 

"I think more than that, perhaps the 
fact that these levels are really 
Gui teshigh ,. you know.w d»think, ali 
levels are considerably above what 
one would consider normal therapeutic 
range in these tissues. Of course, 


as I say, we don't have a lot of 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Shanahan (Argument) T9724 


1 

2 experience with exhumed bodies and it | 

3 is difficult to interpret these 

4 values." 

5 It continues to a question that 

6 Mr. Lamek puts to him: 

: "Is there any question in your mind, 
however, DEMiastreater but that 

; this child received one or more 

: prescribed doses of digoxin? 

10 Ane Nosquesti one atr adic 

11 Says Dr. Hastreiter. And he said: 

12 "And you have to to some extent on 

13 the basis of the levels recorded here, 

+A I suggest you have expressed a very 

qualified opinion on the quantitative 

2 Significance of those findings, have 

? you, net? | 

17 ARives. ” 

18 He said: 

19 "Not within any range of precision | 

20 but you have said they are very high. | 

a1 They are higher’ than you would expect 
to find in the case of one mistaken 

* dose having been delivered to the 

Zo 
child? 

24 | 
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ANGUS. STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Shanahan (Argument) 


A. Definitely" 


Says Dr. Hastreiter. 


"Q. And I take it that they give you 
cause for concern as to the liklihood 
of digoxin having been involved in 
this child's death? 

A. Yes." | 
He said. 

Now, finally, sir, in a few lines 
later, he makes the comments after commenting on 
various Decree cr and what have you, he said: 

"I know that the magnitude is so much 

that I have little doubt about the 

fact that this was not a maintanence 
dose." 

Mr. Lamek put to him -- and this is 
Cheat tiateolt eotr a chat weamarecadindg to. you. ol, 
Mr. Lamek put to him: 

"Q.Doctoc,could we come at it perhaps 

another way. If these levels had 

been recorded in fresh tissue would 
they have been consistent with the 


concentrations that you would expect | 


to See in a child/who had been’ receiving 


digoxin on a regular ongoing way as 
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ANGUS, STONEHOUSE @co.tto. Shanahan (Argument) 1926 


TORONTO, ONTARIO 


part of a regime therapeutic 
administration?" 

"no" he says, "they are much higher." 
"Q. They would have been higher 


even in that? 


A. These levels are much higher 


than they would have been in fresh 
tissue in a child who had been receiving 
a therapeutic regime of the drug, 
yes." 
Now, Sir, I ask you to bear in mind here that I would 
Suggest to you lends to slightly great confidence 
in the readings of Lombardo, not only the certainty 
of the methodology and the mass spectrometry, but as 
well as that, sir, with respect to Stephanie Lombardo 
she was never top seed, for better or worse, Sir. 
Although, it may never give us the answer with 
respect to the glutted shunt. 
I suggest to you, that her body, in 


terns:iof desiccation. and dehydration, that that is 


if 


alifacti that vyourcannconsiderm tAsiwe li msechetract, 
Sir, that she was never embalmed - whatever that might 

\ 
do in fixing tissues or cauSing degradation or 


causing whatever problems on the reading. 


Stephanie Lombardo was,well, sir, | 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


1 | 
2 and was not embalmed. For, sir, some of those | 
3 red herrings that may as well cloud the toxicology 
4 and exhumed tissue are not present in stephanie 
; Lombardo. 
You have there before you, sir, the 
. highest order of testing here, and agreed upon 
7 certainty that there is pure digoxin in her system. 
8 You have not prescribed digoxin. You have her 
9 accutely sensitave*tordigoxiny@sir.©, Youehaves Dr: 
10 Hastreiter's saying not only has she got it, not 
1 only is she susceptible to it, she has, sir, more 
* than one maintainence or therapeutic dose, sir. 
The usenet, eaten Sit, chat i 
ze lead to that - I would ask you to draw with respect 
i to Stephanie Lombardo was that the tests established 
15) that Glgoxim quai tatively “ntacivldr-fror wniom thar 
16 it was not prescribed. But the magnitude of those 
17 numbers, sir, they are the highest that were ever 
18 seen in this time period with respect to exhumed 
19 tissue, and the pervasiveness Of the digoxin, sir, | 
in all the fluid and all the tissue digoxin was | 
- found in quantitatively, sir, high numbers and that | 
an re unolCates,; Sir, that mn ecacr, "as Dreenastre.ter | 
22 has said that far be it that she got one dose, she 
23 got even more than a therapeutic dose. So, with that, 
24 
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ANGUS, STONEHOUSE & CO. LTD. Shanahan (Argument) 1928 


TORONTO, ONTARIO 


sir, I would ask you to bear in mind the methodology 
is absolutely beyond question. 

Ivasky youwto bear,in mind the tissues 
were not preserved, embalmed or autopsied. 

That leads us to, Sir, with respect 
to Lombardo the irreversible conclusion, sir, that 
Stephanie Lombardo was in fact given a deliberate 
overdose of digoxin and that it caused her death . 

I suggest to you, ek Lee really 
for lack of a better word here that in fact 
Stephanie Lombardo was marked for death when she 
arrivedton thatsward;* and, in Paes sir, she was 
subsequently murdered. 

I might say, too,sir, in terms of 
the pattern here, if you needed another matter, 
she i clinically got the symptoms, toxicology-wise 
she has got the reading that I have gone aeetce 
with you. (ine termsie: thejpattemm, sir, shetis 
four square within that pattern. She dies during 
the course of=the)night.s Shei diessin the course of 
the night she dies in the ward on 4B. And to that, 
Sir, Dawanthtoaliudesto- the-fact that, anaindividual 
that was associated to all 29 of the suspicious 
deaths that we have seen and that, again, that 


individual in a much quieter scene, a much more 
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ANGUS, STONEHOUSE & co.tto. TObias (Argument) 1929 


TORONTO. ONTARIO 


1 
| 
2 isolated fashion, that individual, for whatever 
3 inference you wish to draw, again, was present there 
4 when Stephanie Lombardo was being treated. If you 
: buke; ethen, by part - a distinct part of the 4A team. 
Pesugqest stovyou 7st oyat hat sin 
? terms of the pattern - I don't think,ywith respect, 
i that she needs the assistance that the Cook death 
8 and those pattern features give it. I think the 
9 toxicology and the clinical symptoms are such that 
10 there is no room for lack of certainty but if she 
1 needed it, sir, she is four square with that pattern 
e and in the course features of that pattern. 
ivamgnotegoing) toxdwell, sir,..on 
the error theory here. In the broad scheme of things 
ee Mr. Lamek, and Miss Cronk, have dealt with it. The 
15 | eee Report has dealt with the unliklihood of 
16 error and why many of these deaths do not show it. | 
17 tecnico seClcat, Sin, chat. from 
18 Dr. Hastreiter that the magnitude of the theory, | 
19 weigh more than the therapeutic dose indicates that 
she was not even receiving another child's dose. 
‘ That dose she got was not meant for anybody in a 
cee therapeutic sense on that ward. Just to be specific 
22 Nurse Bucci's evidence at Volume 140, went through | 
23 that as far as she was concerned she certainly ee 
24 | 
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TORONTO. ONTARIO 


fens Se 


; 
2 in her mind - I think Miss Cronk took us through 

3 the series of errors - the sequence of errors - 

4 ena really, sir, she couldn't entertain any reasonable 
: possibility of having done that. 

In terms of the nursing expert, Dr. 

5 McGee, the suggestion was, I think , the busyness 

f of the day time shifts, the hectic pace pide 3 may 

8 well be lead to or induce an error. Not so, again. 

9 Given the circumstances at night time and Christmas 

10 and the reduced ward population and, finally, sir, 

11 her situation was uncomplicated, sir, so far as 

. she was on heparin, and I don't think, sir, that 

there is a real confusion with trained people 

as between the heparin and the digoxin. Sir, they are 

ie labelled and are different,in place in that closet 

15 | andoaim: thatweupboard. 

16 

17 

18 
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sir, as I saw presented as being rookies. It struck 
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TORONTO, ONTARIO 


No nurses that we dealt with here, 


me, Sir, that all were on that ward because they 
were experienced. Because, sir, they had shown 
coolness under fire. Because, sir, they had brought 


with them the ability, emotional and whatever, to 


deal with the particular situations that they would 
have. 

I suggest to you, Sorte ere Of 
the 4A team and 4B team for that matter were not 
the type of individuals who would be woolly-headed 
enough, sir, to be making any number of errors which 
would explain these deaths, or, sir, would explain 


the number of errors that would need to be made 


for Stephanie Lombardo to have been given digoxin 
eenesa of heparin. 

One feature, though, with respect to 
heparin; set c%hervup for. perhaps an I.V. Ameer 
of digoxin because as indicated by Nurse Bucci that 


line was there, below the sage pump, the sage pump 


controlling the heparin in a very fine degree, but 
in fact, Nurse Bucci indicated that if one wished 
to give a direectedose of ateinto thead.V.edane 


it could be done below the sage pump mechanism. 


heyy dettier asing, oni the tine.of 


7 Hh 
- 7 se 


Se. eae ee 

yeah ite, = ie . e S562 Seextn OV t 
” aaa 28 * te Bem an 2 Bs 
| r faa ssiisoait besy, BLS» [1 -2- 2 om 


Sdepe:ct Figs vais ia. \Se2vEeoou Tea \a! 


in 
‘il 
be 
= 


+ ~ i 


7 Twe arte. hart rons *. tie \Sen0s5en dai 


Rel, 


SEW Og Landicodge 2 


Slucw were sects 


a7] 
f 
ha 
ee 
- 
< 
‘ 


_ a y an 
F B ee a t ? f 
i 
j . 
ie sé. A ‘ 
yy er 
i ‘> 
9 .— « 
oy 
¢ :4 \ { 
4 i. > = 
i 
7 - 
' t L p wV% psa i? 2t4 Ti = | 
ST 7) o a | gon 
262 .uSeh sath vd Stesibrs es 


PUM], AGA AAT» Gay Spas sAs-walad , - ; 
; Io4 VSS teal Britt wetey "SAP Niseced: scl bt fein 

| 7 4 os St ie 
Bane iw Great Sens Batee vbr tose) ss xi 3 


| Bis en bil Pipe Gereachsosy st) 6 svi ios 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Shanahan (Argument) 1932 


administration. They differ, sir, with respect to 
FOULESSiiLiam Now Goingheeo igo nto tls gy SEM dorn" + 
think you really have to make any finding. “Ghia k 
Oneerit is’ found’ in’ such Jarcge amounts, whether 
Stephanie Lombardo got it in that last fed that she 
took eagerly, as Dr. Hastreiter said she probably had 


done or.whether in fact she got it in an I.V. bolus as 


Dr. Kauffman said and got it 30 to 60 minutes before, 
I think it is clear from Nurse Bucci's evidence, the 
night was so quiet, the child was so stable in fact 
she was well able to go and sit at the nursing station 
with a friend and the child was left unattended and 


there was ample opportunity to have access to that 


child and choose whatever route you wished. 
Witnmrespect™to®the child Dawson ,-sir, 
again per briefly on some of the features of that 
child why, sir, I wish you to draw the conclusion 
I am leading you’ to. 
Angaitemonth old child®*died®on July 


20th. ca@Again ;ESar idicdsatse2ze 40Linethedmornadnge 


She died in room 418 and she died, sir, when the 
Trayner team was on duty. 

She was in sir, as is peppered 
through her charts, she was in for failure to thrive. 


No particular surgery was planned, sir. She had 
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TORONTO, ONTARIO 


1 
2 prior surgery at the Hospital and surgery had been 
3 successful. She had survived that surgery and had 
4 gone to I.C.U., through the ward, being released 
home. 
=) 
Her mother, sir, had looked after 
: her. She was on digoxin, sir. Her mother had 
q administered that digoxin to her at home. 
8 She dies, sir, suddenly, unexpectedly. 
9 Her death, sir, is a cause for ones to all 
10 involved. Her death, sir, and the cause for concern 
1 here, it may well be that people could say that 
FE Heather Dawson's evidence and it goes back to this, 
could be self-serving. We could all say that, but 
a the surprise and the consternation at Amber Dawson's 
a death, sir, is noted independent record can be checked, 
15 |; pees ras that were there at the time. In the ward comm 
16 uniecation bockwit indicated™that,siryetherevwase surprise. 
17 Teetnat wasn t=enough, siz; as well, 
18 Phyllis Trayner came here and said that such was 
19 her concern that in fact she wished to intercept | 
Mrs. Dawson; she having left the child so stable | 
the night before and to see her arrive the following : 
a day unaware that the child had died in the night 
= was something that Phyllis Trayner wished to protect | 
23 her from. | 
24 | 
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TORONTO, ONTARIO 


Phyllis Trayner said that all the 
nurses were surprised. So great was the concern, 
sir, that the doctors themselves, Dr. Contreras 
and Dr. Rowe, looked into the matter. As well as 
that, sir, so great was the concern on Mrs. Dawson's 
part, the surprise, that Mrs. Dawson brought in 
the coroner. 


Many said, sir, it is a speculativ 


question here;it is not something that really bears 


objective marking, but ~ some agree back in that 
time period from a clinical point of view, clearly 
looking at the child's symptoms and her condition 

and what she was there for and what was scheduled 

or not scheduled and looking back at the suddenness 
Ore chatrchs touesceciine, ~ ia tact «tte was. OnesoOL the 
most encase children, most unexpected deaths 
until we hit March. And that, sir, was documented 

in ward meeting books, and the nurses spoke of it,sir 
and the mother herself spoke of it. 

If that wasn't enough you have the 
activities of the mother herself. Her own innate 
suspicion, her own common sense. Her own index of 
SUSDILGLON Callsed Ner, (sir, ftirstyorsall to request 
the coroner to be brought in. So great was her 


concern about (a) medication and (b) the objectivity 
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of the Hospital itself,.sir, that she apparently 


did firmly insist that the coroner be brought in 


aS she proceeded to get an outside pathologist. 

I am sure aS a credit to the 
Hospital the coroner thought there was no lack of 
objectivity if in fact it was referred back to 


Drip CUtZ eeennGethney, did, that, 


Dre CMeeeci1d 1 S125, bearing in mind 
and mindful of the fact that the coroner was involved 
It was not a routine autopsy where there was no 
concern or particular concern as to the cause of 
death. It was clearly the coroner's case in which, 
and you had this issue out with Mr. Scott, he just 
wasn't being scientific and abstract; he was looking 
LOT A real answer here. He knew he was working at 
the behest,of,the-coroner,. and not.only was her 
death sudden and unexpected there was no cause found; 
there was no cause stated in the autopsy itself. 

Her symptoms sir, at the end with 
respect again, classic, textbo&k symptoms of digoxin 


toxicity. The days, sir, repeated reference to 


vomiting, and the notes in the chart on page 84, 
sudden onset, dramatic changes, bradycardia and again, 


Sir itarluresor resuscitation efforts. 
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With respect, sir, not only does she 


have symptoms - Lombardo had symptoms, other had 


symptoms, but .those symptoms, and the sudden and 
rapid decline, sir, caused consternation in all of 
those objective individuals who were treating her 
at the time, unaware of a pattern, unaware of any 
Sinister things likely to happen. 

And I think, sir, with=-respect, that 
that feature, their concern, their recording of that 
concern, the coroner being involved, his ability 
to give a cause of death, the mothers concern , 
with respect, Sir, indicates a high level of suspicion, 
an index of suspicion, if you like. 

The toxicology, sir, is problematic. 
There is a reading four days before her death of 
4.9. Thetherapeutic: range, sir, and there is no 
surprise that she was on digoxin. 

Sir, with respect, I think I can ‘sum 


it up to a large extent here when those methods in 


which we place any reliability were used, HPLC and the 
| 


IRA they. in fact reveal, sir, in the heart and lung , 


no true pure digoxin. 


This, sir, though was in tissue which 


was fixed for approximately 18 months. I think it has 
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been urged upon you by individuals that therefore 
leads to the conclusion that there was not a toxic 
overdose of digoxin. | 

Sir, with respect, that does not 


follow. Pivstgeteatlt, in, you Nave Dre rCimbura’s 


testimony which shows that fixed tissue over 6 months 


degrades, digoxin degrades. It is soluble in fixative, 


sir, and it degrades and in fact it leads to a 
lower reading than would have been in fresh tissue. 
That is clearly there and Dr. Cimbura's testimony. 
It wasn't challenged. 

There could be no other case clearly 
more clearly supportive of Dr. Cimbura than that of 
I believe it was Cook himself where you have, sir, 
the fact that’ Cook" has in™rresh tissue enormous 
reading and when that tissue was looked at again 
after being fixed in ~ solution for a long period 
of time the reading was completely out of whack. 
AGaLUsSUDDOLLIVeroL OL, Cimbura's findings that 
there was in fact tremendous degradation. 

tT would ‘submit. to you, *“sir,; "thatthe 
toxicology then is neurtral. In a certain sense, 
sir, it is so clearly out of whack she being on digox 
and properly prescribed digoxin in fairness7if the 
toxicology was to have any meaning there should be 


some increases on HPLC and 
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RIA. There should be some digoxin. There was none. 


I suggest to you, sir, it is clear if there was any 


digoxin clearly after 18 months of fixed tissue it 
has in fact all degraded. 
What do you have then left with the 


child Dawson, sir? You have, sir, the symptoms 


that I have given you; the sudden decline, all the 
symptoms of digoxin toxicity that she exhibited in 
the last few hours and days of her life. 

You have secondarily, sir, the record 
of concern of those people there who were shocked 
and surprised at her death. 

You mave, Sir, that she 15 four; 
Square in the pattern that Justin Cook as I say has 
given new meaning to,.. Dies on the ward, died in 
the presence of the team and all the other features = 
I don't need to repeat. 

And “you do wthensiinally, sir, nave 
another piece of evidence and that, sir, is the 


role the mother has played here. The mother is 


uniquely qualified, sir, having cared for her, having | 


had the experience and there was a marginal overdose 

of digoxin on Christmas day - if there was ever any- | 
thing that could indicate to her the low margin of | 
error that is required in digoxin that was impressed a en 
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her and she took the child to the Hospital so she 
was uniquely not only in the position as the mother. 


but uniquely qualified because of the fact she had 


been giving this child digoxin therapy, she was quali 


to register surprise. 
She did that, sir, and she acted 


upon that; ‘sir.myshe didn't come tovyoujandsjust 
state to you idly about what her concerns were, that 
she might have kept in her heart of hearts. 

She indicated who she spoke to, Dr. 
Olley. She indicated what she told Dr. Bunt, and 
she indicated how she reacted to Amber's death. And 
that much later she thought there was an explanation 
and how she returned to the Hospital in case there 
were any ruffled feathers there that she hadn't 
gone over their heads. 

Pesugqest toeyou, sir, that those 
activities on behalf of the mother back there in 


March with respect to that child show to you, sir, 


ied 


a’ level of suspicion but also a piece of circumstantial 


evidence to use aS supportive or corroborative of 
the cause of Amber Dawson's death. 
Those, sir, are all my submissions 
WLEn respect to stherchiildren that Loact for, sin. 
Again, I thank you for your patience 


here and your co-operation in that regard. 
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op-11 0 


THE COMMISSIONER: Thank you, Mr. 


| 

| 

Shanahan. 

Mr. Olah, do you want to proceed now? | 

We will be taking a break in the ordinary course at 
about 1330. 

MR. OLAH: I would suggest, sir, that 


we have a break now and proceed right on through, 


if Eamays 
THE COMMISSIONER: Yes. All right. 
20 minutes. 


--- Short recess. 


(*note page 1942 follows) 
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1 
tRD/KO- 2 THE COMMISSIONER: YesyuMr> Oia. 

3 ARGUMENT BY MR. OLAH: 

4 Mr. Commissioner, at the outset of my 

5 submissions to you I, like other Counsel before me, 
would like to thank you, sir, for the considerate, 

; the consideration we have had in our submissions and 

’ throughout the some 155 days we spent before you. 

8 This has been very difficult, both in legal and in 

9 factual areas of the Commission and it is one that 

10 has been highly visible in the media. 

11 I submit to you, sir, that because 

12 this Commission has received so much publicity, 
because it has come into the homes of the citizens 

= of this community, they have seen that this Commission, 

ie like so often the judicial process, is painstakingly 

15 | fair, always fair in the close scrutiny to which facts 

16 have undergone and that every conceivable piece has 

17 been unearthed and examined very closely. For that 

18 reason I submit to you, sir, that this has been, other 

19 than all of the other factors that have been involved, 
namely the report eventually, has been a very 

salutory matter. 

a I would also like to thank both Counsel 

22 who have been here, and particular Commission Counsel, 

23 Mr. Lamek and Miss Cronk, who have been very fair, 

24 

25 


} 
. 
. 


7 
nolLes nme. A 
A a ind 

Jtexi f= OE 9 edit ..I pe 

= 
‘or , xis 


wey Aces 


Are 2dpige inane DEN evar Sw coistes: 


Ov  Eyo2 sed 


lt ofS fool 


» 2 | 4 t Leese. | i 
Don ang nmr sidic l 
elrnost. -sn S12 1.065 a 3 
Pl etic Aan of W : 


FE! fsgenlieg 2h ,easvoty Leick 
o4 Low Pot VkEtp soa. Seolds ri > 
6 
ey 29549 SlGsvViemhAed Visvs. tex 
70 “Viseals Vee OSiLiyiexs Dos Dey 
sSfao° ,nsed ent eid toes) ate .vo% 4 an 
~pevloyvnt sesdosvert’ tends Stodoss wodso odf- 


Yiev 8 nged> ese 


{ 
Py ee 


, : - y . 
[Senne ae dass sod, ria Opis Slinow, i 
7 : 


ie 


_ 


babe OPge KameD Sely 

7 : 7 rx > : a 

ip, RRS Stow read, amt 
_ 7 


= | 
By tte ,Srer asad) ¢ 


ANGUS, STONEHOUSE & CO. LTD. Olah (Argument) 1943 


TORONTO, ONTARIO 


eminently fair to all of us and have put in many hours 
of work that may not be reflected to the public, but 
co-counsel note the kind of work that has gone into 
preparing this submission. 

I would like» to also thank my co- 
counsel, and in fact some of the ones who have not 
received the visibility that maybe they deserved, such 
as Miss Fineberg, Miss Thomson, Mr. Batty and 
MYAeOunG. 

Turning to my submissions, whether 
you accept Mr. Scott's, what I have called scientific 
uncertainty tests, or whether you accept Mia. eHun tas 
presumptive Benesch or Mr. Lamek's probability test, 
I suggest to you that the evidence clearly leads you, 
must lead you, sir, to a conclusion that, unfortunately 
there was someone who harmed children in this great 
hospital. 

I suggest to you that unfortunately 
Mr. Strathy's accident theory just cannot be sustained 
in the face of direct evidence you have had about no 
digoxin being on the crash carts and particularly you 
will recall the evidence of my client in that regard 
that she never saw digoxin on the crash carts in 
Wards 4A and 4B throughout the period of time she worke 


on the that ward and she was responsible very often 
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1 

2 at nights for checking the crash carts and ensuring 

S that it was re-stocked. 

4 So that in my respectful submission, 

5 and of course this evidence is reflected and concurred 

2 in by other people, such as Mrs. Scott. So we are 
left, in my respectful submission, with a very 

i unfortunate but inescapable conclusion and that is 

that some of the 36 children that you must look at, whoge 

9 deaths you must look at, died of deliberate admini- 

10 stration of digoxin in jtoxic doses. 

11 Now, the problem that I have, and what 

12 I.am going to:direct my submissions to, is that it has 

13 been suggested by Mr. Lamek and a number of other 
Counsel that there is a common thread running through- 

"s out the evidence and one of the main common threads 

ie that has been pointed at is that the members of the 

16 Trayner team were present at many, if not all of the 

17 deaths. It is towards that common thread that I will 

18 be submitting or making my submissions to you, and 

19 basically they will break down to three areas: number 

20 one, that Janet Brownless was not a member of the 
Trayner team; number two, that she was not there for 

% a large number of the suspicious deaths, as categorized 

4 by Mr. Lamek, that in fact of the three suspicious 

23 deaths, at which she was present, that she had no 

24 
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1 
EE 4 4 access or contact with the children in two cases and, 
3 thirdly, that the pattern of suspicious deaths was 
4 well established long before my client commenced her 
5 employment at the Hospital for Sick Children. 
P I would like to then turn to the first 
Submission and that is my submission that is clear on 
j the evidence that Janet Brownless was not a member of 
what has become called the Trayner team. 
9 You will recall, sir, the evidence of 
10 Mrs. Radojewski who told you how teams were structured, 
11 that generally there was one team leader, two 
12 registered nurses and one registered nursing eee 
3 In other words, there were four members to every team 
and that the Trayner team was composed of four 
‘a members: Mrs. Trayner, team leader; two registered 
» nurses, Miss Nelles and Miss Scott, and one registered 
16 nursing assistant, Mrs. Christie. 
17 She also told you, sir, at Volume 115, 
18 page 5816, that Janet Brownless was not assigned to a 
19 team, that she floated among four different teams, in 
20 fact: 
YOURWL LE srecall sexhibit 337.57 which awas 
* an analysis or a table outlining as to when Miss 
ve Brownless worked with the Trayner team and when she 
23 worked with other teams. 
24 
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THE COMMISSIONER: This 1s exhibit? 

MR. OLAH: SPA Cane sinnarrce 1c 
FOR TyOWeL El tmay? 

THE COMMISSIONER: Yes. 

MR. OLAH: This was the evidence of 
Mrs. Radojewski at page 5997 to 8 of Volume 115. That 
approximately 55 times of a total number of times 
during the epidemic period that Miss Brownless was on 
duty she worked with teams other than the Trayner 
team and 28 times with the Trayner team, so there was 
a ratio of approximately 2 to 1 whereby Miss Brownless 
worked with teams other than the Trayner team and a 
breakdown in terms of long nights was 23 long nights 
with teams other than the Trayner team; 16 long nights 
with the Trayner team; 32 long days with other 
teams and 12 long days with the Trayner team. 

In her evidence Miss Brownless confirme 
Mrs. Radojewsi's evidence and also the exhibit and she 
Loldtyou,@sir,ethat during’ the=nine months, the 
epidemic period that you are considering, at no time 
was she told that she would work with a particular team 
and that, in fact, she was considered a floating staff 
member, who could and, in fact, was assigned to any of 
the four teams. 


So then, in my respectful submission, 
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it should be clear in your report that when there is 
a reference to the so-called Trayner team that that 
reference involves only the four members eeeene team 
that I have alluded to, namely the team leader, the 
two registered nurses and the one registered nursing 
assistant, being Mrs. Christie. 

I would respectfully draw to your 
attention’ a’pattern’thatiemerges in ansanalysiseof my 
Client's’ shifts; 12 that she worked 55 shifts during 
the epidemic period with teams other than the Trayner 
team and at no time, as I recall, was there a suspicious 
death that occurred on those shifts, including 25 long 
night shifts and nothing suspicious occurs. 

That probably explains why in the 
Atlanta Report, Exhibit 324,° Table 9, you will recall, 
Mr. Commissioner, that Table 9 was the frequency of 
nurses on duty at time of onset of terminal events, 
ward associated deaths during the epidemic period, 
and that my client, Miss Brownless, is 13th in terms 
of frequency behind a number of other people, such as 
Nurse Lyons, Halpenny, Reaper, Bracewell, Bell, 
Harwood-Jones, Frise and one other. Parcels was the 
last one. 

Orniefabilie: Hat, which soucwill recall. at 


page 44, was a table that brought together a relative 
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1 
z risk of death analysis. There are only 12 nurses listed 
3 on that and nursing assistants listed on that table 
4 andsamy #<clienteismnoteon thatutablesat«all, 
5 Tesuggest to-vyou, sir, +thatwavvery 
P clear pattern emerges in this case and that is that 
Janet Brownless is not part of the pattern that we have 
, alluded to so often here and I respectfully urge that 
8 when you report on this matter that that be made 
2 abundantly clear. 
10 Now, I would like -- 
11 THE COMMISSIONER: Perhaps something 
12 obscure might be done, but certainly it can't be made 
re abundantly clear with the Court of Appeal Ruling. 
MR. OLAH: PewLLl get stotthat in my 
: submissions, because in my respectful submission 
15 | there is a distinction to be drawn in the Court of 
16 Appeal Ruling; one is that you cannot name names, 
17 which is really a catchall for a statement by the 
18 Court of Appeal, that you cannot make legal findings 
19 of responsibility. You cannot name and hold someone 
- criminally or civilly responsible, nor can you come -- 
THE COMMISSIONER: It is more than 
e that, because I couldn t.dosthateanywayr, Fecouldn't 
22 name the names, because that in effect -- 
23 MR. OLAH: I am saying there is an 
24 
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additional component and I will come to that in due 
course if I may and that is not only can you not make 
legal findings, but you cannot make factual findings 
according to the Court of Appeal that tantamount to a 
legal finding. 

THE COMMISSIONER: Tics taht. 

MR. OLAH: But that does not, in my 
respectful submission, and I will deal with it in due 
course, prevent you from making subsidiary findings 
OE fact which are part ana parcel Of Your reporting 
duties as outlined by the Court of Appeal. 

In my respectful submission, while oe 
cannot say on the facts, as much as I would like this, 
Janet Brownless had no involvement or no legal 
involvement, it does not bar you from saying, making 
findings of subsidiary fact which are, such as Janet 
Brownless was not a member of the Trayner team and that 
she was not a part of the pattern that links these 
babies and their causes of death. 

That, in effect, was what Mr. Sopinka 
was telling you the other day also, as I understood 
him. 

NOW ste would like covturne—— 

THE COMMISSIONER: I am sorry, what 


was he telling me? 
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MR. OLAH: I believe he was making a 
Similar submission to you that you could not find his 
client a part of -- | 

THE COMMISSIONER: He never suggested 
his client wasn't a part of the team. What he did 
Suggest was his client had not participated in the 
deathse thaty saad lt 

MR. OLAH: Part of the pattern. I am 
saying not only is my client not a part of the team -- 

THE COMMISSIONER: How could I 
possibly say that his client and your client were not 
part of the pattern and not say that everybody else 
who was not there all the time was not part of the 
pattern? Where would that leave me? I just can't do 
dia 

MR. OLAH: In my respectful submission, 
at the very least, you can say that my client was not 


part of the team. 
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THE COMMISSIONER: That is possible. 
Your client certainly was a part of the team for some 
purposes. Your client was one of the merece who - 
was relieved of duties on the 22nd of March. 

Mie tOUAn s.. But your Lordship will 
recall that she is also the - she and Mrs. Christie - 
are the only ones that are presently on Ward 4A/4B. 

THE COMMISSIONER: Yes. Yes. 

MR. OLAH: And that while she was 
relieved of duty for several days that doesn't deny, 
or negate, the factaul finding that I am asking you 
to make. And that is that she was not a part of the 
Trayner team. 

THE COMMISSIONER: Yes. All PLoont 

MR. OLAH: Now, there were - as I 
understood Mr. Lamek in his submissions - there were 
eight cases of deliberate administration of toxic 
doses of digoxin. I won't run through them because 
the seven are obvious. Kristin Inwood was the eighth 
in that category. They ranged from Cook to Inwood. 

He submattedato you, Sir, that there 
were four highly suspicious deaths. Laura Woodcock 
he termed as "grave suspicion", John Onofre "highly 
suspicious.,, D'Arcy MacDonald “quite high level of 


suspicion", and Real Gosselin "relatively high level 


of suspicion. 
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And then there were four that were 
at sort of a medium level of suspicion, and they 
were Amber Dawson, who he termed "a nagging question"; 

he -cermedest "a nagging question", Brian Gage 
"SuSpicious", DavidOTaylor fsadeath7Vvinehis submission, 
"involved a measure of suspicion", and Antonio 
Velasquez’ death was also, Beate submission, "raised 
a measure of suspicion". It will be my: ultimate 
submissions, as I indicated to you at the outset, 
that of these 16 children, my client was not present 
on 13 occasions. She was not present, not only at 
that time that death occurred or the time the arrest 
occurred, but not even when, according to the 
pharmacological evidence, ne very earliest possible 
dose of digoxin could have been given. 

And the riirst chaildrthawul twould Like 
to deal with is the case of Kristin Inwood. You will 
recall, sir, that Kristin Inwood died on March the 
bith pros gat 63 aim mandieshecarrestedtat.o2 230! otelock 
in the morning. Miss Brownless worked a long day 
shift ronsMarch tte “1 2th: 

THE COMMISSIONER: Just hang ona 
second. Have we got all of that information? We 
have all of that information, do we not? 


MRAIOLAH: OMitityou look atvrxhibit 376, 
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1 
< which’ is’ the chart that I prepared... 
3 THE COMMISSIONER: Yes? 
4 MRo OLAHS 2... Or EXHibit® 3s5-—— 
5 THE COMMISSTLONER<* 38 S7. 158 4b not? 
é Div OLA ** = 1 alm “Sorry, Sar. 
THE COMMISSIONER: 303% 

: MR. OLAH: 3 = Yee Ime just - 383, yes. 
6 tHe COMMISSLONER:” 7 Yes" * 
9 MR. OLAH: 376 will show you when 
10 Miss Brownless worked and what precise shift she 
a worked. And 383 summarizes who was on and who was 
12 Oli. 
B Now, it was Dr. Kauffman's evidence -- 
THE COMMISSIONER: No - 376 or - I 
“| will keep that. “Yes. Thank you. ~ Yes? 
= MR. OLAH: It was Dr. Kauffman’s 
16 evidence with respect to Kristin Inwood that an IV 
17 dose was somewhat more likely than an oral dose. And 
18 ail of this vis; ots course, to be* found™ inthe summary 
19 that has been prepared by Commission counsel on digoxin 
20 but assuming that a single IV dose was administered 

in a toxic level, Dr. Kauffman felt that it was 
i unlikely that it was given earlier than three or four 
oe hours prior to the arrest and a multiple vial scenario 
23 would merely hasten the onset of symptoms. So, that 
24 
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1 
2 in his view the earliest time at which the toxic 
3 dose causing death could have been given was three 
4 to four hours prior to arrest. And his evidence 
5 with respect to my client is to be found at 
2 Volume 83, at page 8021l,and at page 8021 this is 

what Dr. Kauffman had to say in relation to this 
: child's death. Commencing at line he 
8 "So, that if my client were off the 
9 evening previously, at 7:30 in the 
10 evening, I take it, Doctor, that she 
11 could have had no direct involvement 
12 with respect to the death of this 

GHilde 
13 
"A. Weil, Ti suppose: I*could answer 

i that tothe extent that -lethinksit 
iS is somewhat unlikely. 
16 toe ,Hiehlysunbikely 7 uboecter? 
17 tVEKE whlitagreecweth you." 
18 Similarly, oDrm.. Hastreiter ifelt that 
19 a change in condition of the child occurred at 
20 2 o'clock in the morning and that the very earliest 

administration would have occurred at around midnight. 
a Dr. Mirkin was also of the same view. 
az Both Dr. Hastreiter and Dr. Mirkin gave similar 
23 evidence tasiato tbr. iIKauffimamiorDr. Hastreiter, at 
24 
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Volume 80, page 7472 -- 

THE COMMISSIONER: To save you time, 
Mes nOlanweitavyouslook ateexhibtt3'83_,—et cents think 
it has been questioned that your client was not on 
duty except in the cases of McKeil, Estrella, Gardner, 
Miliers,and; Cook; vbuteeven-if 1 accept alleofwyour 
submissions, and I go through all of the evidence, 
whereidoes it leadime?, What«can Ido with,»it? 

MR. OLAH: Well, in my respectful 
Submission, you can make a subsidiary finding of fact 
that my client wasn't on on the night of these 
children's deaths. 

THE COMMISSIONER: Well, that is a 
dafficult finding to make without incriminating 
someone else. 

MR. OLAH: With respect - with the 
greatest of respect, my respectful submission to you, 
sir, is that what the Court of Appeal has said to 
you - and maybe I should deal with that issue at 
this time - is one that you cannot make the overall 
findings either in fact or law but it does not bar 
you from making what I say are subsidiary findings 
of fact that deal with the very real reporting 
function as to who was there and who wasn't there. 


Now, that was No. 1 submission. 
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1 

2 No. 2 submission. As Mr. Sopinka 

3 pointed out to you, if there is a common thread 

4 being drawn - that is, some sort of pattern being 

5 led - to lead you to the conclusion that death 

; occurred as a result of a deliberate overdose of 
digoxin being given to a child, and a certain 

‘ pattern - namely the presence of the Trayner team 

8 is alleged at all times - then I can demonstrate to 

9 you and you can make findings of fact that will 

10 indicate that my client is not part of the pattern. 

11 SCymeeeclbmiteto you that, on two 

12 bases eee you can make those findings of fact. 

e Perhaps, I should deal with the Court of Appeal 
Judgment because obviously it is posing you concern. 

o THEECOMMISSTONER: Ail rightemeinwall 

15 have to borrow it. We will have to get Miss 

16 Cecchetto a copy. 

Ws MR. OLAH: The Court of Appeal laid 

18 down four major propositions and those propositions, 

19 eased Seebtihem arewas: tol lows, 0@ 1 fevouyesiz emake a 

a finding of non-accidental administration of a lethal 
dose of digoxin leading to death, you ‘cannot name the 

ci person who gave it. (2) You have a duty to 

ae determine the cause of death. (SijenPThatwasctinding 

23 of fact -- this as*to be» found at page» 15° -=) amounting 

24 
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to criminal or civil liability constitutes a finding 
Of law asato! criminaljorucivilsliabslitv: aeineother 
words -- and maybe we should look at this - at page 15, 
at the third line down, on the top of the page: 
EtLneaureOpinion SuchwarCconeclusione.. 0 
That 18 ‘civil or¥eriminal responsibility: 
janes imay.be expressed by findings of 
fact which without more,, when found 
against an unnamed person, constitutes 
ASDOSAtLOnBOL A Cri Mi nad.oraci Vad. 
responsibility." 
In other words, if you were to make 
a finding of fact thateall of the pelementsringtact 
are eyes without making a finding in law, 
according to the Court of Appeal, that tantamounts 
to a finding in law. So, what they have told, you 
thatevyoupCansdo, Sixr,-dnemy respectful. submission, 
is simply to make all of the findings of fact and 
then leave the conclusions of law aside. They say 
that those are identical findings and you simply 
eannot, do; that. 
They. told.you at.page 18 that - about 
eight lines from the bottom, sir: 
"That the Commissioner is obliged to 


hear all of the evidence relating to 
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ANGUS. STONEHOUSE & CO. LTD. Olah (Argument) 1958 


TORONTO, ONTARIO 


"the cause of death of the children 
and this would include evidence that 
tended to show that one or more of 
them died as a result of unlawful or 
negligent acts. 

"While the Commissioner must not 
identify an individual as being 
legally responsible for death, he 
should analyze and report upon all 
of the evidence with respect to the 
circumstances of each death and, if 
he can, make recommendations." 

So, that what you have got in my 
respectful submission is a general prohibition that 
you cannot make conclusions which are tantamount to 
Pinadings O: -laabiitty,*elther Criminal Olecivia. = DUT 
underneath them, per contra distinction, is that you 
are obliged to analyze and report upon all of the 
evidence. All I am saying to you is that you can 
make in your reporting function subsidiary findings 
Of fact which don't amoun t "to the kind of findings. 
of fact that you are barred from making, and one of 
them is who was present and who was not present at 
certain deaths. 


THE COMMISSIONER: You mean that I can 
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TORONTO, ONTARIO 


1 
2 MR >, JOLAH :heThataisawhatmyou can do. 
3 But you will have to analyze, in my respectful 
4 submission, each death and report upon the circum- 
5 stances of each death, and in doing so, you will 
5 have to analyse the surrounding circumstances. Very 
Obviously. You will have to report who was present 
f and who was not present. 
8 THE COMMISSIONER: I don't see how 
2 I have to report who was present and who was not 
10 present, because the minute I start doing that, who 
11 was present and who was not present, I may be naming 
12 names and I am naming names by accepting that. 
e MR. OLAH: Well, with the greatest 
of respect, the problem with this catch-all phrase 
i that Mr. Scott has termed "naming names" is a misnomer 
15) because what you have got is a Court of Appeal saying 
16 that not that you can't name names, you can't make 
17 findings of factor Viindings im, lawtof*eriminai-or 
18 Civil ViWabvlity.arthates-quite different than naming 
19 names. They are saying that “you cannot make -- 
THE COMMISSIONER: Well, all right. 
os MR. OLAH: That is my submission. 
a THE COMMISSIONER: Yes. I understand. 
ae I understand what you are saying. You are saying 
23 tHatSl ecanpP¥Yas “long -as+I “do™not-in the final analysis, 
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TORONTO, ONTARIO 


after examining all of these facts, simply say at 


the end that, therefore, that proves that so and so 
was responsible and so and so were BSE ISI. As 
long as I don't do that I can do everything up to 
that point? 

MR. OLAH: Non. PT don't sav that eas 
say that, and I say in addition, that you cannot make 
PLoet nes OC fact we saVuMal pele tind (b), Cok ease) (ed) 
which would be tantamount to making the ultimate 
finding in law. But what you can make -- 

THE COMMISSIONER: You are expressing 
these things. I have read this thing until I am 
blue, in the face... 1 know that isjwhat it says 4 
just don't understand how to put it in -- how to 
apply it. 

MR. OLAH: How do you apply it? 

THE COMMISSIONER: Apply it. 

MR. OLAH: In my respectful submission, 
what you do is analyse all the circumstances 
surrounding each death and then you -- 

THE COMMISSIONER: And then I say 
who was present on the scene.at theucritical time, is 
that right? 

MR. OLAH: Yes. That is one of the 


facts, in my respectful submission. 
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TORONTO, ONTARIO 


1p ae a6 
il 
2 THE COMMISSIONER: Yes. 
B MR. OLAH: That you can and should do. 
4 And leave it at that. 
5 That is what I say, the Court of Appeal 
2 says to you and they said to you the task is virtually 
impossible but you will have to try to balance your 
i two functions. Namely, a reporting function so the 
8 community at large knows what transpired surrounding 
9 each death and the overall prohibition which says 
10 "beyond Ehis Lline,s you cannot go. andovyouswill have 
11 to; draw that line’... And, I suggest to you that in one 
12 of the places that you draw the line is that you can - 
ie on this side - on the reporting side of the line you can 
say who was present and who was not present. 
ms Certainly, I say to you with the 
r greatest of respect, you can say that my client was 
16 not a member of the Trayner team. I mean, that is 
17 clear in the evidence. And in my respectful submission 
18 that is a finding of fact that you can and should make. 
19 Now, I would like to then turn to the 
20 othen children, ..1. 
THE COMMISSIONER: Yes? 
— MR. OLAH: pautaits View, Ofathe ieeorien 
ay that you have given me. 
23 THE COMMISSIONER: I don't think you 
24 
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ANGUS, STONEHOUSE & CO. LTD. 


kanes, eWhaads Olah (Argument) 1962 


need to belabour it because certainly Exhibit 383 has 
not been questioned. 

MR. OLAH: All right. 

So, the children that I say she wasn't 
on for are as follows. We have talked about Inwood. 
The next one is Kevin Pacsai, who we recall arrested 
at 3:45 in the morning of March BEE Sy gy ago he Ns 

My client had worked a long day previous}. 
She was off at 7:45 p.m. 

. Jordan Hines, who arrested at either 
aei0-in the morning or 4:25 in the morning on March 
8th, 1981. And you will recall that Miss Brownless 
had worked the long day before and, in fact, she was 
a friend of the Hines family. Mrs. Hines phoned her 
at about 7 o'clock in the evening to see how the child 
was doing before Miss Brownless left. 

And all three cases Dr. Hastreiter and 
Dr. Mirkin said to you, in cross-examination, that my 
client could not have had any involvement, that she 
wasn't present when the lethal dose was given - if a 
lethal dose was given - and that was the view with 
respect to Stephanie Lombardo because in relation to 
Stephanie Lombardo, you will recall, sir, that she 


died on December 23rd, 1980 at 4:20 in the morning. 
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TORONTO, ONTARIO 


25 


EMT. jc 
GG 1 

2 And Miss Brownless was absent from the Hospital 

3 between December 15 and December 24. In fact she 

4 was off - well, it is evident she was off Akl day 

: the: 2nd neludings the, long night. She just. physically 
was not present on the day that Stephanie Lombardo 

got into trouble and died. 

7 Similarly with Jesse Belanger Miss 

8 Brownless was off between December 28th and 

9 January 4th inclusive. 

10 By the way, for reference as you 

1 Holnmedk out, wi xhdbl G38 Ses. helpful. Exhibit 376, 

ae and also the WIN sheets, Exhibit 335 which confirmed 
that she was off in these cases. With respect to | 

° evidence you may wish to look at Miss Costello's 

if evidence at Volume 97, page 1742. 

15 |) John Onofre died on December 9th, 

16 1980sat 4:10 ins the: morning: arrested at 3:29 in 

17 the morning, and again Miss Brownless worked the long 

18 day that day. 

ie Lti1s,Dr. Hastreiter’s view that the 
earliest possible time an elevated dose could have 

od been administered was at 1:10 in the morning. 

1 Laura Woodcock, one of the children 

22 Mr. Lamek viewed as nagging or nagging question, was 

yA well before my client commenced her employment in 

24 
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ANGUS, STONEHOUSE & CO. LTD. Olah (Argument) 1964 


TORONTO. ONTARIO 


GG.2 


1 
2 Wie, HOspital for; sick Children on August 25th, 1980. 
3 Laura Woodcock died on June 30th, 1980. 
zl You will recall that Dr. Hastreiter 
5 had a high index See Si oes with respect to this 

death as did Dr. Mirkin who viewed his index of 
: Suspicion as being 7/7 out of 10 in this case. 
: David Taylor was another child 
8 whose death Mr. Lamek submitted merited, some 
9 Suspicion, and again this unfortunate child died on 
‘ July 27th, 1980 well before Janet Brownless arenas 
11 her employment with the Hospital. 
12 Youswill* recall Dr. Mirkin saving 

that there was a very high likelihood of digitalis 
2 intoxLeation in =tuvsecase. 
os Amber Dawson died on July 28th, 1980; 
15) again before my client commenced her employment at 
16 the Hospital. So did Antonio Velasquez. 
17 Brian Gage died on September 25th, 
18 1980 at 3:20 in the morning. Miss Brownless worked 
19 the long day previously. 

Similarly with Real Gosselin who 

a died on December 18th at 3:17 in the morning. Miss 
$i Brownless was scheduled to work the long day but was 
22 ill and absent from the Hospital. 
23 So that of the 16 deaths that Mr. Lamek 
24 
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TORONTO, ONTARIO 


submitted to you as being either deliberate 
intoxication, highly suspicious or suspicious, 
Janet Brownless was physically not present at the 
Hospital on 13 occasions. 

THE COMMISSIONER: I thought Mr. Lamek 
had it quite a bit above 16. 

MR. OLAH: Well, he had some that had 
a low measure of suspicion, but I have taken only the 
16._who had a measure of suspicion or high suspicion 
OrYprobableWintoxlcation. 

If you review the 29 cases that are 
ivsted Yon hxhnrbit 3837 “you will “see that “Miss 
Brownless was on only six times. 

THE COMMISSIONER: Yes. And you say 
that I can, can and should make comment on the 
fact that she was not there and I assume it follows 
that I should make the same comment about all the 
other members of the team. You object to that term -- 

Mae OA Of "course Il OD Ect to that. 

THE COMMISSIONER: -- members of the 
team. I should make the same comment for that? 

MR. OLAH: Well, sir, if their 


solicitors of counsel wish that, then I am not here 


to plead their case. I have no objection, but I say 


} 
that on the two grounds, namely what the Court of 
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TORONTO, ONTARIO 


Appeal has mandated and also because of the pattern 
that has become one of the crucial 'tfactorsiineyour 
consideration - it is submitted that it ee cEuucial, 
Eaccom@e My iclientwis simply not part iof that’ pattern. 
She just isn't there. 

Two other children I would like to 
deal with very quickly. 

THE COMMISSIONER: Yes. _ 

MR. OLAH: And that is Justin Cook. 
You will recall the evidence of both Miss Nelles, 
Mrs. Trayner, that Justin Cook was under constant 
nursing care on the morning of his death, and that 
either Miss Nelles or Mrs. Trayner was with that 
child at all times. And that the evidence in my 
respectful submission is clear that they were the 
only two nursing staff members who gave any kind of 
mMminrsing carer to WustinsCcook. 

In my respectful submission that 
warrants a finding of fact that Janet Brownless gave 
nomnursing  *care: ofjany kind to dustingCookrvone that 
evening and morning. 

ingfact 1 tuwas Mrs. Christie ss 
evidence at Volume 122, page 7856, that Miss 
Brownless and Miss Nelles and Mrs. Christie had 


lunched together that night and that they returned 


Teg 1 


rt ay 
te 5 Bf eat 


_ 
' 


v0 Ri 


eg oo) fede 49 eee 


+ ett” Migow Df aeghfitio.cede © 


@ > 1 


iO” mbaaente ot 


7 | 
Le 


¢FgVOT eG | 


seit bal pHs) 


igo JoMorsh i 


ere xood u: 


arta chasis 


f icy \euid. 2 ers craeho 
ri4 Yas step -OnW apouisem: >7 
' | pe. bes & 


/ (and ooléatndvea futynecdac 


sven seainves@ Jens, Jans) Ste2 


Tell ie 


> 


@ ‘aS er 
ale sad 


Aone? kieal Oe Baik yrns Yo 42 


vaste aan ise Pog. 


yt 
i 
LW 
Je 
| 
i 
‘ 
t Lins’ 


24 


25 


ANGUS, STONEHOUSE & CO. LTD. Olah (Argument) Log 


TORONTO, ONTARIO 


TOgesLSwiat B40 kin the morning and had been absent 
Prom. 3207 Clock? inmthei morning. untides +409 inmithe 
morning. And that essentially is going Pee my 
submission as it relates to Janice Estrella. 

You will recall that Janice Estrella 
washalso)} onxconstant: nursing’ 'care,esir,s/and) that 
ether than for: aishont: periodofstime Mrs Scott 
indicates Janice Estrella may have been left alone 
when Mrs. Trayner came to the nursing station; at 
all other timeston tthe night,nthe: long mighiteof 
Janice Estrella's death this child was under constant 
nursing care. 

It was Mrs. Christie's evidence that 
Janet Brownless was at ee nursing station when 
Mrs. Scott came utiionitthe inst occastonmoniiie 
Saturday night for her first coffee break, and there 
throughout the time that Mrs. Scott was. 

Similarly that she had lunch with 
Janet Brownless later that morning and Brownless 
was with her for the entire 10 minutes that Mrs. 
Scott was at the nursing station on that second 
occasion. 

It was Mrs. Scott's evidence that the 
only time that Miss Brownless was in the room, it 


wasn't clear whether it was Friday night or Saturday 
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ANGUS, STONEHOUSE & CO. LTD. Olah (Argument) 1968 


TORONTO, ONTARIO 


night, was that Mrs. Trayner was in the room in any 
event providing constant nursing care for Janice 
Estredia, .and tas sa,result,.in. my icshaer uae eee 
you should make the same finding of fact with respect 
to Janice Estrella as I asked you draw in the case 

of Justin Cook; namely Miss Brownless had no contact 
or gave no nursing care whatsoever of any kind to 
Janice Estrella ion sthe:;morning or the,evening: prlor 
toehersdeath. 

Now Charlon Gardner was another child 
for which Miss Brownless was on. You will recall 
that this child was on shared nursing care and 
Mrs. -Scott.was assigned to her. and to a child.by the 
name of Boissenault in 418. 

It was Mrs. Scott's evidence that the 
two children were side by idee As a result she could 
keep an eye on both children and she was relieved 
for a brief period of time. It would appear to be 
that Mrs. Trayner relieved on that night also, and 
as a result, Mrs. Trayner's evidence,-and, Mrs. 3Scott's 
evidence, no one else gave nursing care to Charlon 
Gardner and I ask you to make a similar finding of 
fact with regard to Miss Brownless that she had no 
contact with Charlon Gardner on the morning of her 


death. 
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TORONTO, ONTARIO 


GG.7 
1 
2 I would like to then turn to what has 
3 been called patterns and the stress level in that ward. 
4 You will recall the evidence of Miss Brownless, sir, 
5 that the first time she had patient assignment after 
her orientation had been completed was on September 8, 
: BIBS 
7 ae 
Now you will recall that she commenced 
8 her employment in the Hospital on August 25th and 
g that she was on a period of orientation for two weeks. 
10 It was her evidence that during the first week she 
11 was on briefly after the Wednesday on the ward and 
12 mainly looking at lists of things that they had to 
: get to know, such as where Toons were and where 
supplies were to be found. 
oa On the following week she had no 
15 | nursing assignment in the sense that there were no 
16 children assigned to her. So ‘that the first time 
AJ she assumed her role, the first time she had patients 
18 under her care was on September 8, 1980. 
19 By this time I would respectfully 
point. out to vou that™1l2*children had “dred. "A full 
- one-third of the children whose deaths you are 
oi investigating, sir, had already occurred. 
= You will recall the evidence of 
23 Mrs. Coulson at Volume 108, pages 4478 to 79. By the 
24 
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TORONTO, ONTARIO 


last week in Julv she realized that there was a 
pattern emerging. Children were dying in the night, 
that the same team was on, and she repented thi Saco 
her superiors and discussed it with Mrs. Johnstone. 
That discussion according to her with Mrs. Johnstone 
occurred probably on August 4th, 1980, and it was 
her evidence that this pattern was well established 
or entrenched by late August. 

At page 4484 to 85 this is what she 
hace GO, Savasin,tthat.regard: 

"0. I guess the point I am trying to 
make is simply this: that in late 
March when you first started 
suspecting that there was something 
possibly other than surgical deaths 
involved ,.it, was pretty cleazs tosyonu 
that that pattern that you observed in 
July was well entrenched and well 
established by late August? 

"A Yes. 

"0, And consequently Janet Brownless 
could not have had any involvement in 
that because, assuming that the 
evidence is correct, if she started 


on Wards 4A and 4B in late August or 
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TORONTO, ONTARIO 


"early September, she could have 

had no involvement whatsoever? 
"A I agree with that." 

In my submission a pattern was 
emerging clearly by late July and certainly was 
well established by late August, the time that my 
client came onto the ward to commence her employment. 

You will recall that was Mrs. 
Costello's evidence at Volume 97, pages 1729 to 30 
that by September 2nd, 1980, she was aware of certain 
factors; namely the marked elevation in the number 
of children dying on the wards, that children were 
dying in the early hours and a particular team was on. 

Susan Nelles testified that in retro- 
spect she discerned - she now discerned that a pattern 
emerged or was there in July or August of 1980. The 
pattern was that deaths were occurring with the team 
and they were occurring in the early hours. 

Coupled with that was the elevated 
stress level that was occurring during the summer 
months on the ward. You will recall that Carol Browne 
testified at the end of July she was approached by 
Nurses Trayner and Nelles about a death and whether 
they had done everything humanly possible. And on 


July 3lst there was a ward meeting, and in mid August 
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Dr. Freedom reviewed three children's deaths in an 
accCempt dto ablayiethustconcern:. 

Then there was a meeting pore 
Browne, Bell, Trayner and Nelles concerning further 
deaths in mid August, and about that time Miss Browne 
approached Dr. Rowe and eventually the mortality 
conferences of September 5th and September 26th 
were arranged. 

wheestressilevel wasyseghigh during 
these two months in my respectful submission that 
they culminated in a request for psychiatric 
counselling for some of the nurses. You will recall 
when I asked Miss Browne whether this was unusual, 
at ‘Volume 85, page: 8618; she said that such a request 
in her experience was highly unusual. 

Susan Nelles' evidence that by the 
time she went on holidays on August 19th, 1980, the 
stress she felt was terrible due to the deaths of 
children who died on the ward during the summer months 
of suly and August<a.So I submit to you that the 
pattern was well established by September 2nd, 1980, 
when my client was on the ward, and that if you find, 
vcs there was a perpetrator on the ward, that that 
perpetrator started striking as early as July and 


August of 1980. 
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Olah (Argument) Lgo73 


The other factor’ thatoiswouldplikeryou 
to consider is the fact that Miss Brownless had no 
cardiology experience or knowledge when she arrived on 
the ward, consequently, could not be part of the 
pattern, because as the Atlanta Report points out, 

a perpetrator had to have intimate knowledge of 
physiology and cardiology. 

You will recall Exhibit 374 which was 
the staff performance evaluation carried out by 
Mrs. Radojewski with respect to Miss Brownless on 
November 5, 1981. At Volume 115, page 5812, 

Mrs. Radojewski said that Miss Brownless was an 
excellent nurse, but that one of the areas where she 
needed improvement was in the knowledge of congenital 
heart defects. 

So that after a year after her arrival 
on the ward it was her superior's perception or assess- 
ment that my client simply did not have sufficient 
knowledge of congenital heart defects of a calibre that 
she felt was required. 

That is understandable, because my 
client was a registered nursing assistant and had never 
worked in cardiology before. 

THE COMMISSIONER: Surely this has to 


do with identity, though, this argument, does it not? 
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MR. OLAH: I say it goes to pattern. 

THE COMMISSIONER: EG, May-}gO. GO 
pattern. I don't understand quite what you mean by 
GiaitesrelLt certainly also goes to identity, doesn't it? 

MR. OLAH: It may well be, but if you 
are going to deal with a common pattern that is going 
to lead you to tip the scale one way or the other, with 
respect to a certain death, you are going to have to 
assess who is part of the pattern. 

THE COMMISSIONER: I don't know why 
I have to assess who is part of the pattern at all. 
The pattern is the presence of the team. Does that 
mean shee I have to identify who is part of that team 
and who the people are? Do I even have to mention their 
names at all? 

MR. OLAH: Tf, youyWikl, sayythate amy 
client wasn't a part of the team then I am satisfied 
Wath sthat.. 

THE COMMISSIONER: Obviously your 
client was a member of the team from time to time and 
there is no question that she was. I don't know what 
you mean by a member of the team, because from time to 
time we would find one member of the team would be in 
some other team. We found that often. That applied 


to all of them, every member of the team. 
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TORONTO, ONTARIO 


MR. OLAH: With respect, the evidence 
is simply that there was formally a team that came to 
be known as the Trayner team. There were four formal 
members. 

THE COMMISSIONER: Yes), £ Know. 

MR. OLAH: My client occasionally 
worked with them, more frequently worked with other 
teams. | 

THE COMMISSIONER: I understand that, 
Mr. Olah. The whole thing is unfortunate, but I am 
faced and we have been through it before -- 

MR. OLAH: Yes, we have, sir. I know 
the impossible burden that has been placed upon you, 
but in my respectful submission you can make some 
findings of fact that you are not barred from making 
and that for the sake of a woman, whose reputation has 
been affected by these proceedings, if you feel that 
you can properly make those findings of fact and, in 
my respectful submission you should, It is a very 
unfortunate, one of the tragedies of this proceeding 
and there are many, is that innocent bystanders, 
doctors, nurses, have had their reputations clouded 
and, in my respectful submission, there may be, and 
there are certain findings of fact that you can make 


that may, in the long run, resolve some of that cloud. 
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TORONTO, ONTARIO 


Unfortunately, you can't do it altogether, but I say 
there are certain findings of fact that you can make 
and I am asking you to make them, sir. 

THE COMMISSIONER: Yes; .allrignue, 
Ehenk you. 

MR. OLAH: Now, I have dealt with the 
16 children that Mr. Lamek alluded to. There are some 
children that my client was on for. 

It may be argued that Laurette Heyworth 
was one of those children. She, of course, is not on 
Bentoitess3, because she is not a category A or 3B 
death. Mr. Lamek pointed out that this was soci la 
with respect to whose death everyone agrees was a 
hatural death. 

Richard McKiel was one child, another 
child that she was on for. Richard McKiel died 
October 15, 1980. Mr. Lamek termed this death as a 
suspicion being aroused. I would point out to you, 
Sir, that on the tour end reports, Exhibit 360, this 
child repeatedly occurred, his name occurs on the tour 
end report starting as early as September 28, 1980, 
noting that this child is in serious difficulty. On 
the 28th he is noted as the respiration is grunting, 
pale and vomiting. On the llth of October there Loo 


question about whether he is in failure. On the 12th 
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it is noted that there is irregular apex, tachycardiac,; 
vomited once. On the 13th his concern about continuous 
favlure and then at 7 o'clock in the morning it is 
noted that the child vomited his formula and that he 

is in failure. 

Prsupmit tovryou that. this was a 
critically oblecnrracand that hee child's death should 
be viewed in the natural death category.: 

THE COMMISSIONER: Just because the 
child was critically ill, of course, does not mean 
that the child was not poisoned by digoxin. 

MR. OLAH: No. “You are’ totally. 
Cerrece Sit. Le may be that that occurred, Dut Le say, 
to you that the level of suspicion is so low that there 
is no basis for saying that this was not a natural 
death. 

The only other two children that I have 
not dealt with, for which Miss Brownless was on for, 
were Antonio Adamo, whose death Mr. Lamek termed as a 
natural death, and David Leith, whose death Mr. Lamek 
placed inthe same category as Heyworth, namely natural 
death. 

I have made submissions about Sharon 
Gardner and the three final children: Estrella, Cook 


and Miller. I haven't touched Miller; I don't believe 
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1 
2 I can assist you with respect to the Miller child. 
3 THE COMMISSIONER: As much as I admire 
a him, I don't feel I am absolutely bound by what 
! Mr. Lamek says. How did he rate in your scale, 

Mr. Hunt? 
6 

Miser HUNG The babies? 

7 THE COMMISSIONER: Adamo. 
8 MR. HUNT: Adamo. Well, we moved him 
9 into the suspicious category. | 
10 THE COMMISSIONER: There you are. 
1 We don't just abandon that child because of your faith 

in Mr. Lamek. 
12 

MR. OLAH: I adopt the submissions of 

3 Mr. Lamek in that regard and I will leave it at that. 
#3 | The other factor that you have been 
15 | urged to oemieine is the events of August to October, 
16 1980, so-called dirty tricks episodes and if you do 
17 consider that I would submit to you that you should 
18 have consideration to the following factors and that 
19 is that it was the evidence of Miss Brownless that after 

May or June of 1981, in a vast majority of cases she 
#9 worked with teams other than the Trayner team and that 
et during the period of August through to October, when a 
“= number of the incidents that you have heard of occurred, 
23 she simply wasn't present. I won't belabour them, but 
24 
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they are to be foundiat) Volumes’ 116, page 6432).and 
onward. 

inepartictilar s shexswas* not ee on 
September 24th, the early hours of September 24th 
when the famous soup and salad incident occurred at 
1:50 in the morning. Miss Brownless had worked long 
days the day before. 

I have made submissions to you, sir, 
anpeutiwhat  Losay your role is: I say that the. Court 
of Appeal has not barred you from making findings of 
fact that deal with reporting on individual circum- 


stances relating to the death of the children. 
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I have also said that you should take 
Into account the factors that I have enumerated, 
because you have been told that one of the threads 
tying this case together is a pattern and I say that 
dane@ebrOwnless 1S not part of .that pattern. 

There were two matters that I wished 
LouGGaleWwatheboiertly. Firstly, 1 feel obliged to 
respond to Mr. Percival's comment the other day 
about nurses working in conjunction, possibly. I 
have to respond to it, because I don't want anyone 
to suggest that it is accepted in these quarters. 

The only piece of evidence that gave 
rise to any foundation whatsoever was a question that 
Mr. Percival put to Mrs. Radojewski at Volume 113, 
page 5655, which was this, commencing at line 18: 

"0. Well, when you talk about; when 
you say I suppose their chances would 
be very slim, would you agree with me 
that if there was more than one person 
that the chances of one acting as a 
perpetrator and one acting as a look- 
out, the chances of being detected 
are almost nil? 

tee Y OSs a. 


This was a hypothetical that he put. 
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TORONTO, ONTARIO 


THE COMMISSIONER: I think there was 
also from Nurse Frise, was there not, on that subject, 
that she expressed the view to the police -- 

MR. OLAH: It may well be she 
considered it. In any event, I respectfully urge 
upon you that there is no evidence whatsoever to 
support that@submission. In fact, in my respectful 
submission the evidence quite strongly points the 
other way and I point to the death of Stephanie 
Lombardo where three members of the team and my client 
were off. 

MS. RAE: Mr. Commissioner, I suggest 
that ’this is really going to identity. 

THE COMMISSIONER: You are going too 
fan, Mr. Olah. 

MR. OLAH: All right. The submission 
thacePehavelis thattheresis*no factual foundation 
for the allegation advanced by Mr. Percival and I 
leave it at that. In my respectful submission it 
should be rejected forcefully. 

The only other matter that I wish to 
urge@upon, you; 7Sir,°isrthis: this has been a 
difficult process for everyone. There has been 
difficulty in a complex web of facts that has emerged 


and difficulty in interpreting the mandate that was 
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imposed upon you. This was very much due, in my 
respectful submission, to the ambiguity of the 
Gounsel 9 ihis) is borne out by the fact inate a number 
of judges have given different interpretation to the 
Sruerein?. council’. 

AsSwa result of the interpretation; 
during the course of the Commission, the character 
and mandate of the Commission has changed and I am 
concerned very much about a remark that was made on 
October 1gth, 1983, sir, when you suggested, you will 
recall, at Volume 51, as to why members of the Trayner 
team were here and I know now that that comment is 
not applicable. 

THE COMMISSIONER: No longer valid. 

MR. OLAH: No longer valid. 

THE COMMISSIONER: Knowing the, 
imrensprelcatwon eldoupt that -— 

MRE OLAH: i want that clearly on the 
record. I am much obliged for that assistance. 

In conclusion, as I have said before, 
sir, this is a case that has been fraught with 
tragedies, tragedy of parents, who will never have 
the ability to raise ane to have these children and 
tragedy of young babies, who will never be able to 
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world renowned hospital, but tragedy also of the 
innocent bystanders in this Hospital, doctors and 
nurses, in particular my client, whose reputation 
has been brought under a cloud simply because they 
were working in this great Hospital. 

i-know that you will do.your best to 
resolve the many conflicting interests that are 
imposed upon you and I am very grateful again for 
the assistance and the patience you have had with me; 
thank you. 

THE. COMMISSIONER: Thank you; Mr: 
Olah. We tack ee now until 10 o'clock on Monday. 
At that time we will strike back up the line and I 
suppose I should rightly assume that if no one is 
here on Monday that they have no reply to oe BSH 914 
that a reasonable assumption? 

MS. CRONK: I think there is a deeming 
provision that applies, but apart from that, can I 
ask you as well, it would be very helpful to us, if 
we could get time estimates from counsel who are 
present as to how long they will be in reply. 

THE COMMISSIONER: There aren't that 


many. Perhaps we could have some indication? 
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ih 
IR/ko 2 THE COMMISSIONER: I guess, Miss 
3 Thomson, have you decided how long Mee 2. Scotttwi. bez 
4 meMS*S THOMSON: I think we will probably 
5 be somewhere between an hour and a half, two hours. 
THE COMMISSIONER: Yes.¥ ihshoutdvot 
: recorded first because obviously we have taken you 
i the group that is coming on -- Mr. Young would be 
8 coming on first. Have you any thoughts with that? 
2 MR. YOUNG: We will be very brief, 
10 Mr. Commissioner, with our submissions, if we have any 
11 reply. 
12 THE COMMISSIONER: An thou and a halt; 
VOWeEN aI 2 
Le, 
MS. THOMSON: Inwould, think,so buat 
ee that is probably an outside estimate. 
15}, | THE COMMISSIONER: We don't see any 
16 of the others here. 
Li MS. CRONK: Mr. Commissioner, 
18 Mr. Strathy's associate is here, sir. 
19 THE COMMISSIONER: Oh, yes, of course. 
MS. RAE: I am not sure how long we 
ad will be here but I don't think it will be duly long. 
= MS. CRONK: I don't know what that 
a means. 
23 MR. BROWN: We might well be a half an 
24 
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1 
Z hour, sir. 
3 THE COMMISSIONER: Well. 1 “Ehinksyou 
4 can tell the answer to Mr. Lamek that cheated a good 
5 chance that he will be reached. 

MS. CRONK: He certainly knew that 
: Sie out omwisgmebe NeLpiul. . Thank you. 
q THE COMMISSIONER: By the end of 
8 Monday. At that may well be that we will wind things 
2 down some time on Tuesday, the end of Phase I. 
10 Have you any proposals to put to 
11 anybody? 
12 MR. HUNT: Well, yes I did. 
13 THE COMMISSIONER: As I happen to 

run into him on the street. That is the only reason. 
ms Miu Ni:: tel sein connections warn 
c the scheduling in July. There is one last effort on the 
fe part of Ms: Cecchetto . and myself to work out 
17 something acceptable to everybody that would also 
18 have the effeet of freeing up July 16th because of 
19 my committment. 
20 | THE COMMISSIONER: Tell us about your 
oA Commictment. You are: too much away... are you 
lecturing every day? 

22 

Mie Uh ea ey CS 5 
23 THE COMMISSIONER: Every day? 
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j | 
2 
MR. HUNT: Well, there maybe one 
3 Chiat teamunot. 
4 THE COMMISSIONER: You are almost 
5 as badly treated as a resident doctor. One day or 
6 HOC ,ewoiicn day ws that? That would turn out to be 
7 a Friday or Monday, I guess? 
MaeenUNT: I. think bt as) Friday, tne 
: ZO. 
9 
THE COMMISSIONER: It would be. Yes? 
10 MR. HUNT: Here is the proposal.” In 
11 order to not cut down on the number of sitting days 
13 too drastically, the suggestion is that instead of 
13 Tuesday, Wednesday and Thursday of the week before, 
14 Pieelori, ich andy iz2th, we sit Monday to Friday 
j that week and that would then mean that there would 
2 be five days there instead of three. So, that the 
sy end result is we would only lose one sitting day 
ul over the proposal that now stands. And the Sere.” 
18 of that would be suggesting that we sit two days | 
19 on. the week prior to that, on the 4th and 5th and | 
20 then the 10th, llth and 12th -- I know that gets | 
1 back into problems of production of documents and 
. schedules and so forth. 
THE COMMISSIONER: Well - | 
o MS. CRONK: I have a counter proposal, | 
24 
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1 
2 Sir. I am perfectly content if Mr. Hunt would like | 
3 to be here during the working day - the week of the 
4 Poti iemCcouLd lecture to us here. I have no 
: problem with that, sir. 
THE COMMISSIONER: Well, what is 
¢ the result going to be? Does this mean that the 
7 whole Crown Attorney business falls apart you are -- 
8 MR. HUNT: I don't know. 
9 THE COMMISSIONER: Either you don't 
10 Gouor You do Go, does the participation in Phase If 
rr fail apart: 
1D MiGeeUN WeoesWe Ll? lor think= == 
THE COMMISSIONER: Well, what I was 

8 hoping was somehow that one of your clients would 
i not be in the - make any arrangement that you like 
15 | for Saeaantene cross-examination, and that sort of 
16 tMing for you, if you wanted. 
17, You see, the witnesses that we are | 
18 going to have on Phase II are going to be available, | 
19 generally speaking there all here and it wouldn't be i 

too difficult to call them back if you wanted - if | 
* you wanted to forego as long as we don't have any -- 
2 I don't know, I am just assuming that we are going 
22 to work the five days and I am also assuming, -Miss | 
23 Cronk, that you are not going to be ready the week | 
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before? 

MS. CRONK: The week before is just 
not,practically speaking, possible, sir. 

THE COMMISSIONER: Have you any 
thoughts on that? 

MRL OUNG: Sir, Mr. Hunts farst 
proposal would be agreeable to us. We would be happy 
(ele), 

THE COMMISSIONER: Work the five 
days? 

MR. YOUNG: Work those five days if 
it goes five days and then return a week later. 

THE COMMISSIONER: Well, we won't 
return -- yes - we won't return then until August. 

MR. YOUNG: That is even better. 

No, that meets with our approval, sir. 

THE COMMISSIONER: What do you say? 

MR. BROWN: Well, in the spirit 
of co-operation with the office of the Chief Officer 
of the Crown, I don't have any objection to working 
five days the week before. 

THE COMMISSIONER: What do you say 
about that, Miss Rae? 

MS. RAR: i. don’t think we Dave vany 


objections. 
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1 
2 THE COMMISSIONER: All right. 
3 Mo. sCRONK:....Sir, can iL, just add, one 
4 TAINO eadcOn «shore 
: THE COMMISSIONER: Yes? 
MS. CRONK: Neither Mr. Lamek or 

s myself are unsympathetic to difficulties that I Bee 
7 stand both Miss Cecchetto and Mr. Hunt have. Miss 
8 Cecchetto, as I understand, is scheduled to be at 
9 that conference as well. | 
10 Mowe CECGHELTLIO: As ia student. 
1 MS. CRONK: Well, whatever capacity, 
s tecDow, Chere sis auproblem. <But,.could LL, just in 

your consideration add a further difficulty here. 
a You are quite right that those witnesses that we 
it anticipate would be called in Phase II are resident 
15 || in erento: so there is no difficulty in calling them 
16 back, but we have been put on some considerable | 
17 notice trom counsel, both .for the police and the | 
18 ministry that there are the natural scheduling | 
19 problems attendent with the summer and it is complicated 

for a number of the police officers by the visit, | 
a both as it is currently scheduled for the Pope and 
2 the Queen. I don't wish to overstate it but there 
an is fear, although not unrealistic, that we may have | 
23 difficulties in August in scheduling some of these | 
24 
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1 

2 witnesses. And I am not being unsympathetic, and 

3 Weucertainiy have no objection. to. sitting that five 

rm day week but,I do add as a caveat, that me may have 
difficulties in August and we shouldn't likely plan 

; not to be sitting for three weeks in July.- And, 

‘ regrettably that is a comment that I have to make. 

7 That is a comment after discussing with Mr. Lamek. 

8 THE COMMISSIONER: Well, let's just 

9 Loavemiceatetnaten We will try. I don't think we 

10 should decide that right now. I think we will 

1 see what we can do to accommodate you and, perhaps 

+ we can make the decision - I mean, on Tuesday, or 
whenever, the close of business is for Phase I 

* because we may know a bit more about how things are 

. going to be sorted out. 

15, MS. CRONK: Yes. 

16 THE COMMISSIONER: Then -- I don't | 

17 like the idea of being off for three weeks. The Longer 

18 Weraremort, the harder 1t is to get back on. And | 

19 the three days we can - well it seems to be casual - | 
at least we don't have time to.forget whats gone on | 

va before. If three weeks were wasted there to try and 

21 
Gecpepack, toy=— 

A MR.. HUNT: If it is of any assistance, | 

23 Mr. Commissioner, as far as I am concerned, my first | 
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Comment 1S here and if it works out better, or it 
is inconvenient or unacceptable to anyone -- 

THE COMMISSIONER: We will try to 
sort it out that week end. And we can advise you 
and we will settle that on Tuesday. And you can 
think about it in the meantime. 

Ay Lone . Welle then, we will go 
back up the line starting at 10:00 Monday. 
---Whereupon the hearing was adjourned at 4:30 p.m. 
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